Final Supplemental Environmental Impact Statement (FSEIS),

Regulatory Impact Review and Regulatory Flexibility Analysis

FEDERAL LOBSTER MANAGEMENT
IN THE EXCLUSIVE

ECONOMIC ZONE

National Marine Fisheries Service

Northeast Region

October 30, 2002



ABSTRACT

The National Marine Fisheries Service (NOAA Fisheries) has proposed regulations that would
modify management measures in certain management areas of the American lobster fishery in a
manner compatible with the recommendations made by the Atlantic States Marine Fisheries
Commission (Commission) in Addendum I to Amendment 3 (Addendum I) of the Commission’s
Interstate Fisheries Management Plan (ISFMP) for the species. In short, Addendum I requests
the Federal Government to do as follows: to control fishing effort as determined by historical
participation in the American lobster trap fisheries conducted in the offshore Lobster
Conservation Management Area (LCMA) 3 (Area 3) and in the nearshore LCMAs of the
Exclusive Economic Zone (EEZ) from New York through North Carolina (Areas 4 and 5); to
implement a mechanism for conservation equivalency and associated trap limits for owners of
vessels in possession of a Federal lobster permit (permit holders) fishing in New Hampshire state
waters; and to clarify lobster management area boundaries in Massachusetts waters. This FSEIS
takes a hard look at the environmental consequences of NOAA Fisheries’ proposed rule, and
provides analysis on the reasonable alternatives thereto.
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I. PURPOSE AND NEED
1. Science

American lobster experience very high fishing mortality rates and are overfished throughout
their range, from Canada to Cape Hatteras. Although harvest and population abundance are near
record levels due to high recent recruitment and favorable environmental conditions, there is
significant risk of a sharp drop in abundance, and therefore landings, as recruitment inevitably
declines. Such a decline would have serious implications for the American lobster fishery,
which is the most valuable fishery in the northeastern United States. In 2001, approximately 74
million pounds (33,439 metric tons (mt)) of American lobster were landed with an ex-vessel
value of approximately 255 million dollars.

In March 2000, the Atlantic States Marine Fisheries Commission (Commission) issued an
American lobster stock assessment report that concluded that the resource is growth overfished.
That assessment was further evaluated by an external peer review which took place during May
8-9, 2000 (Stock Assessment Peer Review Report No. 00-01, July 2000). The Peer Review
Report provided several management recommendations on the implications of the stock
assessment report. The review concluded that fishing rates are unacceptably high and that a
precautionary approach in management of the resource is warranted to sustain future viability of
the lobster fishery. The report recommended that reductions in fishing mortality could be
achieved through reductions in fishing effort.

The Commission’s Addendum I recommendations to NOAA Fisheries were the first attempt in
the lobster ISFMP to begin controlling effort through trap limits based on historic participation.
The Peer Review Report noted that the lobster fishery has experienced a large increase in the
number of traps fished in the last several decades and notable increases during the last decade
due to increases in both the number of licenses and the number of traps fished. The report noted
that trap reduction experiences for lobsters in Florida and Australia were positive and continuing
reductions in fishing effort resulted in reductions in fishing mortality rates. The Report
cautioned that the relationship between reduction in effort and reduction in fishing mortality is
difficult to assess. Although effort reductions will have a positive impact on the stocks, the
benefits and time required to measure benefits is difficult to specifically quantify with scientific
precision.

The need for continuing measures to reduce very high fishing mortality rates was further
justified when the 2001 Annual State and Federal Trawl Survey Update to the 2000 lobster stock
assessment was presented to the Commission Lobster Board by the Commission Lobster
Technical Committee in February 2002. While some states were unable to provide trawl survey
updates for 2001, in the absence of a yearly assessment, trends derived from trawl surveys can
provide a useful indicator of stock status. All three lobster stock areas were surveyed in 2001,
and general indications are that resource conditions have not improved since the last stock
assessment in 2000. For pre-recruit lobsters, which are those lobsters within one-half inch (1.2
cm) of the legal minimum carapace size of 3-1/4 inches (8.26 cm), the mean number per tow



generally declined throughout all stock areas for both sexes. For further information on the
status of the resource, refer to Section IV.3.B.

2. Atlantic States Marine Fisheries Commission

Operating under the Commission’s interstate management process, American lobster are
managed in state waters under Amendment 3 to the American Lobster ISFMP (Amendment 3),
as well as Addenda I, II and III to the plan. The Interstate lobster plan and its corresponding
Federal regulations (50 CFR Part 697) embodies the concept of adaptive management.
Amendment 3 was not designed as a stand-alone measure, but instead was intended to provide
the necessary bedrock on which to base future, more specifically tailored management measures.
Amendment 3 established a framework for area management, which includes industry
participation through seven Lobster Conservation Management Teams (LCMTs). The LCMTs
were encouraged to develop a management program which suits the needs of the area while
meeting targets established in the ISFMP. The LCMTs, with the support of state agencies, have
played a vital role in advancing the area management program.

As explained in further detail in Section II.1. of this FSEIS, on December 6, 1999, NOAA
Fisheries issued a Final Rule (64 FR 68228) that transferred its Federal lobster fishery
regulations from the more Federally oriented fishery management councils created under the
Magnuson-Stevens Fishery Conservation and Management Act (Magnuson-Stevens Act) (50
CFR Part 649) to the state oriented Atlantic Coastal Fisheries Cooperative Management Act
(Atlantic Coastal Act) (50 CFR Part 697). The logic of the decision is straightforward: since
approximately 80% of the fishery for American lobster occurs in state waters, Federal action
alone could no longer ensure that the Federal Fishery Management Plan (FMP) under the New
England Fishery Management Council process, which covered only Federal waters, was
consistent with National Standard 1 of the Magnuson-Stevens Act, which requires
implementation of conservation and management measures to prevent overfishing.

The regulations issued in the Federal Final Rule on December 6, 1999, were designed in keeping
with the new regulatory standard of state primacy as set forth in the Atlantic Coastal Act: 1) that
the regulations be consistent with the National Standards set forth in the Magnuson-Stevens Act;
and 2) that the regulations be compatible with the Commission’s lobster ISFMP. The purpose
and need of Federal regulatory action in the American lobster fishery is not simply to respond to
increasing lobster mortality, although the proposed action certainly does so, but to respond to
NOAA Fisheries’ requirement under the Atlantic Coastal Act to support the States’ management
efforts and, if applicable, to promulgate Federal lobster regulations, that are compatible with the
Commission’s lobster ISFMP.

It is also important to note that measures addressed in this FSEIS encompass a part of a larger
interstate management program which, in its entirety, responds to and attempts to address
increasing lobster mortality and efforts to end overfishing and rebuild stocks. Measures in this
FSEIS build on previous measures initiated with the approval of Amendment 3 and its
corresponding Federal regulations (50 CFR Part 697). Specifically, after Amendment 3, the



Commission’s Lobster Board adopted a two-phase approach to incorporate the newly created
LCMT’s anticipated management recommendations. First, it would attempt to address fishing
effort control, then second, it would address management measures designed to increase egg
production. As described in greater detail later in section II.1.B-C., measures in Addendum I,
which are the genesis of this proposed action, address fishing effort control, while measures in
Addenda II and III, which will be the subject of future Federal rulemaking, principally address
management measures affecting egg production. As explained in greater detail in Section
II.1.C., NOAA Fisheries intends to address Commission recommendations to implement
measures identified in Addenda II and III in future rulemaking.

II. SUMMARY OF PROPOSED ACTION
1. Background

The proposed Federal action described above has its specific genesis in the recommendations
made by the Commission in Addendum I to Amendment 3 of their ISFMP for the species.
Lobster management history, however, pre-dates the action by over a century.

A. Lobster Management Pre-Amendment 3

Lobster management began at least as early as the 1870's when Maine, in 1872 passed a law
forbidding the taking of egg-bearing females. In 1878, Connecticut enacted a closed season for
egg-bearing lobsters. Massachusetts and Maine promulgated regulations similar to Connecticut
soon thereafter in 1880 and 1883, respectively. Also, Maine in 1879 limited lobster canning
operations to the early spring season — ostensibly for conservation reasons. From this time
throughout much of the 1900's, the lobster fishery was managed by states individually and
independent of one another. No central lobster FMP existed. States occasionally consented to
informal agreements to implement uniform management measures — e.g., the New England
coastal states agreed to implement minimum size restrictions in the 1950's — but these voluntary
cooperative efforts were of limited success. The Atlantic States Marine Fisheries Commission,
created by compact and ratified May 4, 1942, theoretically provided the vehicle for uniform state
management. In reality, however, the Commission operated more as a conduit to facilitate the
exchange of statistical, scientific and managerial information amongst the involved states.

Nor did the Federal government regulate the lobster fishery during this era. Although Federal
authority extended to the high seas throughout the early to mid-1900's, the Federal government
had not exercised its power to manage lobster and the only effective controls had been individual
state extraterritorial regulations. Thus, the Federal government's role in this fishery was limited
to providing to the states research of a pure and applied nature. The reasoning for such is
relatively clear: The fishery remained essentially a shoal-water, coastal trap fishery well into the
1950's. Even today, only 20% of the lobster resource is prosecuted in Federal waters beyond 3
miles from shore.



The problems associated with independent state management of the lobster fishery were brought
to the fore in 1969 in a report by the President’s Commission on Marine Science, Engineering
and Research (the Stratton Commission). Specifically, the Stratton Commission found that
fisheries were regulated under split or multiple jurisdictions, with no single focus of management
responsibility. The Commission recommended “...a definitive review and restructuring of
fisheries laws and regulations, and the creation of a new framework based on Federal objectives
for fisheries development and on the best scientific information.”

Until such legislation could be drafted and passed, the Federal government attempted to achieve
the Stratton Report’s objectives on an interim basis by creating its State-Federal Fisheries
Management Program in 1971. In essence, the Federal government, through NOAA Fisheries,
funded and facilitated key fisheries administrators from the coastal states in each region to meet
with a NOAA Fisheries regional director to develop effective and uniform management plans for
targeted fisheries throughout the range of that species.

The lobster fishery was the first targeted species under the program. It had become clear by the
1970's that the fishery was overcapitalized: Fishing effort had dramatically increased, yet
without a proportionate increase (and a trend towards an actual decrease) in harvest. For
example, in 1880, Maine, the nation’s leading lobster producing state, had some 2,763 people
engaged in

the fishery using approximately 104,000 traps to land 6,457 metric tons of lobster. By 1957,
however, the number of traps used in Maine alone increased to 565,000, with an increase,
although not proportionate, in landings to 11,068 metric tons. By 1972, however, Maine’s
lobster catch of 7,374 metric tons was near a 30 year low, yet 7,045 Maine lobster fishers used
1,448,000 traps to prosecute the fishery -- all-time highs in both categories. The Northeast
Marine Fisheries Board, the name of the group created and funded under the State-Federal
Program, was thus born and tasked with developing a lobster fishery management plan (“FMP”).

The Northeast Marine Fisheries Board developed the first Federal lobster FMP in 1978. The
FMP was then forwarded directly to the appropriate states, as well as to the New England
Fisheries Management Council (“NEFMC”) and Mid-Atlantic Fisheries Management Council
(“MAFMC”), newly created in 1976 by the Magnuson-Stevens Act. The Councils reviewed the
FMP and, pursuant to the Magnuson-Stevens Act, formally referred the plan to the Federal
government with a recommendation for adoption. The Federal Government adopted the FMP as
arule in 1983.

Despite having a Federal FMP, uniformity of regulation remained a problem in the lobster
fishery. For example, despite timely receipt of the Northeast Marine Fishery Board’s 1978 FMP,
by 1983, some states still had not implemented the FMP’s recommended minimum carapace
length and others had not implemented the plan’s recommended escape vent requirement.
Despite these problems, the New England Fishery Management Council continued to manage
lobster in the Exclusive Economic Zone and amended the Federal FMP five times through the
mid-1990's. Noteworthy during this period was the establishment of a ‘control date’ in the
Federal lobster fishery by the NEFMC. A Federal Register notice was published on March 25,



1991 (56 FR 12366) that established a qualification date to determine eligibility for future access
to the Federal lobster fishery if a management regime is developed and implemented that limits

the number of participants in the Federal lobster fishery. Subsequently, March 25, 1991 was
used in Federal rulemaking under Amendment 5 to the NEFMC FMP (59 FR 31938) as the
control date.

In the meantime, Congress enacted the Atlantic Coastal Act in 1993. The Atlantic Coastal Act
contemplated transition of lobster management from the more Federally oriented fishery
management councils created under the Magnuson-Stevens Act to the state oriented
Commission. The logic of the decision is straightforward: Since approximately 80% of the
fishery for American lobster occurs in state waters, the Federal FMP objectives of maintaining a
sustainable fishery and preventing overfishing of the resource could not be achieved effectively
by Federal action alone. NOAA Fisheries could no longer ensure that the Federal FMP, which
covered only Federal waters, was consistent with National Standard 1 of the Magnuson-Stevens
Act, which requires implementation of conservation and management measures to prevent
overfishing. Such a process occurred in part when the Commission in December 1997 issued its
lobster FMP entitled “Amendment 3 to the Interstate Fishery Management Plan” and later, on
December 6, 1999 when NOAA Fisheries issued a Final Rule (64 FR 68228) that transferred its
Federal lobster fishery regulations from the Magnuson-Stevens Act (50 CFR Part 649) to the
Atlantic Coastal Act (50 CFR Part 697), and implemented new regulations. These new
regulations included: extension of the moratorium on new entrants into the EEZ fishery;
designation of lobster management areas; near-shore and off-shore area trap limits; a 5-inch
maximum carapace size in the Gulf of Maine; trap size restrictions; a trap escape vent size
increase; trap tag requirements; and annual specification of additional management measures
necessary to end overfishing and rebuild American lobster stocks. The regulations issued in that
Federal Final Rule were designed in keeping with the new regulatory standard of state primacy
as set forth in the Atlantic Coastal Act: 1) that the regulations be consistent with the National
Standards set forth in the Magnuson-Stevens Act; and 2) that the regulations be compatible with
the Commission’s lobster ISFMP.

B. Procedural History of the Proposed Action

The Commission approved Addendum I on August 3, 1999. The Addendum is principally an
effort control measure that determines trap limits based upon historical participation (as opposed
to fixed trap limits) in Lobster Management Area 3 (offshore EEZ), and Areas 4 and 5 (inshore
EEZ areas south of New York). To support the Commission, and as a result of the
Commission’s recommending compatible measures in Federal waters, NOAA Fisheries
published an Advance Notice of Proposed Rulemaking (ANPR) in the Federal Register on
September 1, 1999 (64 FR 47756), to seek public comment on whether there is a need under the
Atlantic Coastal Act to restrict access of Federal permit holders in the lobster EEZ fishery on the
basis of historical participation. The ANPR also notified the public that NOAA Fisheries
established September 1, 1999, the publication date of the ANPR, as a potential control date, or




cut-off date, to be used to determine eligibility for future access to lobster management areas,
and to discourage shifts into new areas by lobster trap vessels subject to Federal lobster
regulations.

NOAA Fisheries subsequently published a Notice of Intent (NOI) to prepare an Environmental
Impact Statement (EIS) in the Federal Register on December 10, 1999 (64 FR 69227). NOAA
Fisheries later published a notice of availability for a Draft Supplemental Environmental Impact
Statement (DSEIS) on November 24, 2000 (65 FR 70567). The DSEIS responded to
recommendations made by the Commission, and considered the biological, economic, and social
impacts of several alternative actions for waters under Federal jurisdiction. The preferred
alternatives in the DSEIS included: implementation of a historical participation management
regime to control lobster fishing effort and preserve the socio-economic character of the
associated lobster fisheries in Lobster Management Areas 3, 4 and 5; modification of trap limit
restrictions for Federal Lobster permit holders who also hold a New Hampshire state lobster
license, to be consistent with New Hampshire regulations, which were determined by the
Commission to be conservation equivalent to the ISFMP; and modifications to the coordinates of
lobster management areas in Massachusetts state waters, for clarity, and to be consistent with
past fishing practices. In November and December 2000, NOAA Fisheries held public meetings
in Maine, Rhode Island, New York, and New Jersey, to receive comments on the biological,
economic and social impacts addressed in the DSEIS. See Appendix - DSEIS Public Comment
and Responses and DSEIS Public Hearing Summaries for further information on public
comments to the DSEIS alternatives.

NOAA Fisheries published its Proposed Rule in the Federal Register on January 3, 2002 (67 FR
282). The Proposed Rule addressed management measures identified in the DSEIS, and
included a technical amendment to the regulations to clarify that Federal lobster permit holders
must attach federally approved lobster trap tags to all lobster traps fished in any portion of any
management area (whether in state or Federal waters). The lobster trap tag requirement is not
new, but was not previously clearly specified in the regulatory text, and the technical amendment
is intended to make the regulations easier to understand.

On February 11, 2000, the Commission also recommended that black sea bass pots in Lobster
Management Area 5 be exempted from Atlantic Coastal Act trap gear requirements. Since this
request implicates the management of the black sea bass fishery under the Magnuson-Stevens
Act, NOAA Fisheries decided to address this recommendation in a separate rulemaking due to
the associated administrative complexities affecting two different fishery resources managed
under separate Federal legislative authorities. Therefore, Proposed and Final Rules on the black
sea bass pots issue were published in the Federal Register on December 5, 2000 (65 FR 75916),
and March 13, 2001 (66 FR 14500), respectively. This regulatory action exempts black sea bass
fishers who concurrently hold limited access lobster and limited access black sea bass permits
from the more restrictive gear requirements in the lobster regulations when fishing in Area 5 if
they elect to be restricted to the non-trap lobster allowance while targeting black sea bass in Area




5. This regulation also clarifies that lobster trap regulations do not affect trap gear requirements
for fishermen who do not possess a Federal limited access American lobster permit. The intent
of these regulations is to relieve restrictions on fishers that were unintended, without
compromising lobster conservation goals.

C. Future Federal Regulatory Action

Following approval of Addendum I to Amendment 3 to the ISFMP, the Commission approved
additional area specific management measures in Addendum II on February 1, 2001 and in
Addendum III on February 20, 2002.

Addendum II addresses management measures designed to affect egg production issues observed
in the March 2000 stock assessment (peer reviewed in May 2000). Addendum II also clarifies
several components of Amendment 3, such as updating the egg production rebuilding schedule
and reconvening LCMTs to develop recommendations for area management based on the stock
assessment completed in March 2000. The specific components of Addendum II are as follows.

Addendum II

Addendum II establishes a schedule for egg production rebuilding, minimum size increases, and
trap reductions for the American lobster fishery. It addresses three issues — all related to the egg
production targets included in the plan. These issues are: (1) implement the remaining portions
of the LCMT proposals relating to increasing egg production for the Area 2 (inshore Southern
New England), Area 3 (offshore waters), Area 4 (inshore Northern Mid-Atlantic), Area 5
(inshore Southern Mid-Atlantic) and the Outer Cape Area; (2) revise the egg production
rebuilding schedule based on the May 2000 stock assessment; and (3) establish a timeframe for
additional LCMT recommendations to meet the 10 percent egg production target contained in
the plan by 2008.

More specifically, Addendum II establishes a schedule for gauge size increases in Areas 2, 3, 4,
5 and the Outer Cape, as well as a timeline for trap reductions for Area 3 fishermen over the next
four years. It also provides recommendations to the NOAA Fisheries for implementation of
complementary regulations in the Exclusive Economic Zone.

Subsequent to Addendum II, Addendum III to Amendment 3 of the ISFMP was developed in
response to an Addendum II requirement whereby each LCMT was asked to review the area
specific management measures and make additional revisions as necessary. The specific
requirements of Addendum III are as follows.

Addendum III
Addendum III incorporates the alternative management programs for LCMAs 1, 2, 3, 4, 5, 6 and

Outer Cape Cod as developed by the respective LCMTs. It identifies new management measures
applicable to commercial fishing in LCMAs 1, 2, 3, 4, 5, 6, and Outer Cape Cod, which provide



for the following: Area 1 (Gulf of Maine) - Escape vent size increase to 2-inches in 2007 (if
necessary), zero tolerance definition of v-notching, and mandatory v-notching requirements;
Area 2 (Southern New England) - Annual implementation dates for minimum gauge size
increases; Area 3 (Offshore) - Mandatory v-notching requirements (above the 42° 30' latitude in
Gulf of Maine), five-mile overlap boundary between Areas 3 and 5, and a choose and use
provision, annual implementation dates for minimum gauge size increases; Area 4 (Southern
New England) - Minimum gauge size increases, maximum gauge size (if necessary); Area 5
(Mid-Atlantic) - Minimum gauge size increases, maximum gauge size (if necessary), vessel
upgrade limit; Area 6 (New York & Connecticut State Waters) - Minimum gauge size increases
(if necessary), escape vent size increase (if necessary), and; Outer Cape Cod - Minimum gauge
size increases, trap reduction schedule, annual trap transfer period and passive reductions, and
additional contingency measures.

Following approval of Addendum II, the Commission recommended implementation of
compatible measures in Federal waters to those measures described in Addendum II. In response
to Commission recommendations, NOAA Fisheries published in the Federal Register on
September 24, 2001 (66 FR 48853), a notice to advise the public and solicit written comments
regarding NOAA Fisheries’ intent to complete an EIS relative to the recommendations of the
Commission in Addendum II. Subsequently, the Commission approved Addendum III to the
ISFMP on February 20, 2002, and recommended implementation of compatible measures in
Federal waters to those measures described in Addendum III. Due to the similar nature of the
two addenda and the intent to implement regulations in the EEZ that are compatible with the
ISFMP in a timely manner, NOAA Fisheries published a Notice of Intent to develop a single
EIS, on September 5, 2002 (67 FR 56800), to examine the measures proposed in both Addenda
IT and IIT and requested comments from the public on the entire suite of management measures
approved under the two addenda. NOAA Fisheries intends to continue Federal lobster
rulemaking on measures identified in the two addenda in keeping with the new regulatory
standard of state primacy as set forth in the Atlantic Coastal Act: 1) that the regulations be
consistent with the National Standards set forth in the Magnuson-Stevens Act; and 2) that the
regulations be compatible with the Commission’s lobster ISFMP. This includes Commission
recommendations concerning Federal rulemaking to implement a lobster minimum size increase
that was not included in this regulatory action for the reasons discussed in Section III.1.E.

2. This Proposed Action

NOAA Fisheries proposes regulations to enhance the current Federal management measures
applicable to the American lobster fishery. This action responds to recommendations made by
the Atlantic States Marine Fisheries Commission in Addendum I. With this regulatory action,
additional measures will be implemented in Federal waters to complement management
measures in state waters under the Commission lobster ISFMP and to strengthen a state-Federal
framework to end overfishing and rebuild stocks of American lobster. Note that most measures
will apply to Federal permit holders who fish only in specific management areas.

NOAA Fisheries will implement measures aligned with alternatives identified in the DSEIS for



this action. The following is a summary of the major actions, for further details see Section III.

1. NOAA Fisheries will implement measures to control fishing effort as determined by
historical participation in the American lobster trap fisheries conducted in the offshore
Area 3 and in the nearshore Areas 4 and 5, but will also establish a maximum trap limit
of 1,440 traps for vessels qualifying to fish with traps in LCMA 4 and 5 as outlined in the
DSEIS selected Alternative 1D. Although not recommended by the Commission, NOAA
Fisheries will implement the trap limit to preclude excessive trap fishing effort to the
lobster resource and comment received during this rulemaking. NOAA Fisheries
believes the removal of existing trap limits in Areas 4 and 5 (800 lobster traps per vessel
under current Federal Regulations), without implementation of an alternative trap limit,
would likely result in excessive lobster fishing mortality. Implementation of a maximum
trap limit in Areas 4 and 5 of 1,440 lobster traps per vessel, in combination with the
proposed qualification criteria for participation in the Areas 4 and 5 trap fishery, may
preclude excessive trap fishing effort and corresponding levels of lobster fishing
mortality. A maximum trap limit in Areas 4 and 5 may also alleviate marine mammal
and endangered species interactions with lobster trap gear.

2. NOAA Fisheries will implement a mechanism for conservation equivalency and
associated trap limits for owners of vessels in possession of a Federal lobster permit
(permit holders) fishing in New Hampshire state waters. This regulatory action will
modify Federal regulations to allow Federal permit holders who elect to fish in Area 1
and also possess a New Hampshire full commercial lobster license to fish 400 additional
lobster traps in New Hampshire state waters in addition to the 800 lobster traps they may
fish in state and Federal waters of Area 1 under current Federal regulations. However,
these fishermen would not be allowed to fish more than 800 lobster traps in the Federal
waters of Area 1.

3. NOAA Fisheries will clarify lobster management area boundaries in Massachusetts
waters. With this action, NOAA Fisheries will implement compatible boundary lines for
Area 1, Area 2, and the Outer Cape Area to maintain consistency with the Commission’s
American lobster ISFMP and to avoid confusion if the Federal and Commission area
boundaries and their associated lobster management measures differ.

4. NOAA Fisheries includes a technical amendment to the regulations clarifying that
Federal lobster permit holders must attach federally approved lobster trap tags to all
lobster traps fished in any portion of any management area (whether in state or Federal
waters). This requirement is not new, but was not previously clearly specified in the
regulatory text, and this technical amendment is intended to make the regulations easier
to understand.

Discussion of the selected management actions includes reference to other recommendations
made by the Commission, but not extensively analyzed for this action. These include upgrade
limitations for vessels participating in the LCMA 3 trap fishery, an increase in the minimum



gauge size in Federal waters, and “closed areas” which would prohibit harvest of lobsters taken
by trap gear in selected portions of LCMA 4. See Section III.1.E. for additional information on
recommendations considered but rejected. The selected management actions also include a
discussion of concerns raised by NOAA Fisheries in two areas relative to the ability of Federal
permit holders to compile and provide documentation which will be required to certify historical
participation on the basis of the qualification criteria, and the ability of NOAA Fisheries to
accommodate recommendations from the Commission for Federal rulemaking responding to
conservation-equivalent management measures specific to state jurisdictional waters. See
Section II1.2.D. and E. for additional discussion on these issues.

3. This FSEIS

The National Environmental Policy Act (NEPA) requires preparation of an EIS for major federal
actions that significantly affect the quality of the human environment. An EIS shall provide full
and fair discussion of significant environmental impacts and shall inform decision makers and
the public of the reasonable alternatives which would avoid or minimize adverse impacts or
enhance the quality of the human environment. A DSEIS was prepared for this action,
announced by a notice of availability published in the Federal Register on November 24, 2000
(65 FR 70567). For additional discussion of and information on the DSEIS, see Section III.1.

This document will serve to address other Federal regulatory requirements including the Final
Regulatory Flexibility Act (RFA) and the Final Regulatory Impact Review (RIR). The purpose
of the RFA is to provide a means for examination of regulatory actions that will lead to
minimization of the adverse impacts from regulations and record keeping requirements on small
business, small organizations, and small government entities to the greatest extent practicable.
This FSEIS discusses the impacts specifically on the effects of the resource management action
on small business entities. The RIR is part of the process of preparing and reviewing fishery
management actions and provides a comprehensive review of the changes in net economic
benefits to society associated with proposed regulatory actions. The RIR is designed to provide
information to determine whether the proposed regulation is likely to be “economically
significant”, i.e. have an annual effect on the economy of $100 million or more or adversely
affect in a material way the economy, a sector of the economy, productivity, competition, jobs,
the environment, public health or safety, or State, local, or tribal governments or communities.
The analysis also provides a review of the problems and policy objectives promoting the
regulatory proposal and an evaluation of the major alternatives that could be used to solve the
problems. The purpose of the analysis is to ensure that the regulatory agency systematically and
comprehensively considers all available alternatives so that the public welfare can be enhanced
in the most efficient and cost effective way.

ITI. ALTERNATIVES, INCLUDING THE SELECTED MANAGEMENT ACTION,
RATIONALE, AND ENVIRONMENTAL CONSEQUENCES

1. Review and Summary of DSEIS Alternatives
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The DSEIS presented several alternatives for each of the major measures addressed by this
regulatory action, within the parameters of the Atlantic Coastal Act and Magnuson-Stevens Act
requirements - see Section 1.2 for more details on state and Federal cooperative management
under the Atlantic Coastal Act. Four of these (Alternatives 1A - 1D) address alternatives
relating to implementation of historical participation as a means to control lobster fishing effort
in LCMAs 3, 4, and 5. Due to the unique nature of the alternatives relating to the regulatory
actions to address LCMA 1 trap limits for Federal lobster permit holders fishing in New
Hampshire waters and LCMA boundary clarifications, only two alternatives were presented for
each of these actions in the DSEIS: implement measures to complement the ISFMP; or continue
the no action/status quo alternative.

NOAA Fisheries held public meetings in Maine, Rhode Island, New York, and New Jersey, to
receive comments on the biological, economic and social impacts addressed in the DSEIS for
this action. A total of 153 individuals attended the public meetings, which were held in
November and December 2000, and 225 written comments were received by January 9, 2001,
the closing date for public comment on the DSEIS. See the Appendix for a summary of the
public meetings and written comments on the DSEIS.

A brief description of the major alternatives addressed in the DSEIS for this action is provided
below. See Section II1.2. and II1.3. for a full description of the alternatives summarized below.

A. Effort Control Alternatives in Areas 3, 4, and 5

Based upon its approval of selected management measures proposed by the Area 3, 4, and 5
LCMTs, the Commission recommended to NOAA Fisheries that access to, and levels of effort
in, the lobster trap fishery in EEZ Offshore Area 3 and Nearshore EEZ waters of Areas 4 and 5
be based on historical participation. The Commission recommendations for qualification based
on historical participation addressed qualification criteria, allocation of fishing effort, and
limitations on vessel upgrades. Qualification criteria are different among the areas and include
demonstration of active involvement in the fishery during a specified qualification period
through provision of certain documents. The Commission plan for Area 3 proposes that
potential participants must meet or exceed both a landing and a fishery intensity threshold in
order to qualify and specifically defines that threshold. The Commission plans for Areas 4 and
5 however, although similar, only generally prescribe that qualification and trap limits be based
on “historical levels” without providing further definition. (see details provided for the selected
actions in subsequent text).

Non-Selected DSEIS Alternative 1A. Implement Historical Participation Requirements and
Fishing Effort Limits for Areas 3, 4, and 5

This non-selected alternative would implement a historical participation approach to limit lobster
fishing effort in LCMAs 3, 4, and 5. This non-selected alternative would require the current
possession of a Federal lobster fishing permit and evidence of a history of two consecutive
months of active trap fishing for each elected area during any one calendar year within the period
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March 25, 1991 and September 1, 1999. In addition, qualification to participate in the Area 3
fishery would include a requirement to demonstrate that at least 25,000 pounds of lobster were
harvested throughout the range of the resource during the qualifying year. Trap limits would be
based on the associated qualification criteria and respective trap allocations for the selected
action measures described later in this section of this FSEIS. There would be a maximum trap
limit and a sliding scale trap reduction schedule associated with each vessel qualifying to fish
with traps in LCMA 3, but this non-selected alternative would not establish a maximum trap
limit of 1,440 traps for vessels qualifying to fish with traps in LCMA 4 and 5. See Section
II1.2.B. for additional information on trap limits for LCMA 4 and 5.

Non-selected DSEIS Alternative 1B. (No Action/Status Quo) Continue Existing Trap Limits,
with No Area Qualification Requirements

Under the No Action non-selected alternative, American lobster would continue to be managed
in Federal waters under trap limit provisions of existing regulations of the Atlantic Coastal
Fisheries Cooperative Management Act (50 CFR Part 697).

Any vessel issued an American lobster limited access permit fishing with traps would continue
to annually declare to NOAA Fisheries in which lobster management area or areas the vessel
intends to fish. Once a vessel has declared the management area(s), no changes to the
management areas specified may be made for the remainder of the fishing year unless the vessel
becomes a replacement vessel for another qualified vessel. Under existing regulations (50 CFR
§697.4(a)(7)), qualified vessels may elect to fish with traps in any or all LCMAs, and trap
allocations are based on this election. If a permit holder elects to fish in any Nearshore LCMA,
or any Nearshore LCMA and LCMA 3, the vessel is restricted to a maximum of 800 traps. If a
vessel elects to fish only in LCMA 3, or in LCMA 3 and the LCMA 2/3 overlap, the vessel is
restricted to a maximum of 1,800 traps.

Non-selected DSEIS Alternative 1C. Implement a Historical Participation Requirement and
Retain Current Trap Limits for Areas 3, 4, and 5

This non-selected alternative would require the current possession of a Federal lobster fishing
permit and evidence of a history of two consecutive months of active trap fishing for each
elected area (LCMA 3, 4, and/or 5) during any one calendar year within the period March 25,
1991 and September 1, 1999. In addition, qualification to participate in the Area 3 fishery would
include a requirement to demonstrate that at least 25,000 pounds of lobster were harvested
throughout the range of the resource during the qualifying year. Trap limits would be the same
as those described in the no-action/status quo non-selected alternative.

Selected DSEIS Alternative 1D. Implement Historical Participation Requirement with A
Maximum Trap Allocation for LCMA 4 and 5.

This alternative was selected as the preferred action in this FSEIS. This action will implement
the measures contained in the non-selected Alternative 1A, but would also establish a maximum
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trap limit of 1,440 traps for vessels qualifying to fish with traps in LCMA 4 and 5. This limit
will be implemented to be consistent with a provision for a maximum trap limit already included
in the Commission’s recommendation for LCMA 3, but absent in the Commission’s
recommendations for LCMA 4 and LCMA 5. See Section III.2.B. for additional discussion on
this action, including the supporting rational for the qualification periods and maximum trap
limit.

B. Trap Limit Alternatives for New Hampshire Waters of Area 1

In October 1998, the Commission approved a proposal from the State of New Hampshire for
conservation equivalent lobster trap limits that vary from the 800 lobster trap limit in Area 1 (see
subsequent text for details on the state program). In keeping with ISFMP procedures, this
conservation equivalent proposal was submitted by the State of New Hampshire to the Board
with supporting documentation to support the state’s contention that the state lobster fishing
effort control program would, in fact, be equivalent to the fixed trap limits for LCMA 1. The
state proposal and supporting documentation was submitted to the Commission’s Lobster
Technical Committee (“TC”’), composed of lobster scientists from several states and NOAA
Fisheries, and following a review of the conservation equivalency proposal and supporting
documentation, the TC concurred with the State of New Hampshire that the state’s program
would be equivalent to the LCMA 1 fixed trap limit of 800 traps. Following the TC review, and
the Commission approval, the Commission recommended that NOAA Fisheries implement
compatible measures for impacted Federal lobster permit holders.

The State of New Hampshire’s lobster management program provides for a two-tier lobster
license system: State fishermen who provide documentation of landing more than 12,000 1b
(5,443 kg) of lobster in at least 2 years, from 1994 to 1998, receive a full commercial lobster
license issued by the State of New Hampshire; those who cannot provide this documentation are
issued a limited commercial lobster license. Those fishermen who qualify for a full license may
fish up to 1,200 lobster traps in state waters, and those in the limited category may fish a
maximum of 600 lobster traps in state waters. Following approval of the New Hampshire
proposal under the ISFMP, the Commission recommended that NOAA Fisheries modify Federal
regulations to maintain the biological and socio-economic basis of New Hampshire’s lobster
management program. The Commission requested that NOAA Fisheries modify Federal
regulations to allow Federal permit holders who elect to fish in Area 1 and also possess a New
Hampshire full commercial lobster license to fish 400 lobster traps in New Hampshire state
waters in addition to the 800 lobster traps they may fish in state and Federal waters of Area 1
under current Federal regulations. However, these fishermen would not be allowed to fish more
than 800 lobster traps in the Federal waters of Area 1.

In the DSEIS prepared for this action, NOAA Fisheries expressed concern that recommendations
from the Commission for Federal implementation of conservation equivalent measures may
unduly burden the agency, given that there are 15 member states in the Commission and that
each state may seek Federal implementation of the conservation equivalent of several different
types of measures under the ISFMP. Refer to Section III.2.E. for further discussion of and
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procedures for future recommendations for conservation equivalent measures.

Selected DSEIS Alternative 2A. Conservation Equivalent Trap Limits for New Hampshire
License Holders

This alternative was selected as the preferred action in this FSEIS. This action will allow
Federal permit holders who fish for lobster in LCMA1 and who also possess a New Hampshire
full commercial lobster fishing license to fish a maximum of 400 additional traps only in the
state waters of New Hampshire as specified in New Hampshire state regulations. Currently,
Federal permit holders who elect to fish in LCMA 1, or any other Nearshore LCMA and LCMA
3, are restricted to a maximum of 800 traps, whether they fish in state or Federal waters.

Non-selected DSEIS Alternative 2B (Status Quo). Retain Current Trap Limits for Federal
Permit Holders in New Hampshire Waters

This non-selected alternative would require Federal lobster permit holders who also possess a
New Hampshire commercial lobster license to abide by an 800-trap limit, whether they fish in
state or Federal waters.

C. Alternatives for Boundary Clarifications

In Addendum I to Amendment 3 of the American Lobster ISFMP, the Commission revised the
boundary lines for three of the LCMAS adjacent to Massachusetts, including Area 1, Area 2, and
the Outer Cape Area, to bring the area boundaries more in line with traditional fishing practices
in those areas and to correct an oversight in the specification of an Area 1 boundary line in
Amendment 3 to the ISFMP. A copy of charts showing the affected American lobster EEZ
management areas is provided in the Appendix.

Selected DSEIS Alternative 3A. Revise Current Lobster Area Boundaries.

This alternative was selected as the preferred action in this FSEIS. This action will implement
compatible Federal boundary lines for LCMA 1, LCMA 2, and the Outer Cape LCMA to
maintain consistency with the Commission’s ISFMP, as described in Section I11.2.F.

Non-selected DSEIS Alternative 3B (Status Quo). Retain Current Lobster Area Boundaries.

NOAA Fisheries can maintain the existing Federal boundary lines for all LCMAs including the
three LCMAs adjacent to Massachusetts: LCMA 1, LCMA 2, and the Outer Cape LCMA.

D. Clarification of Lobster Trap Tag Requirements
This regulatory action includes a technical amendment to the regulations clarifying that Federal

lobster permit holders must attach federally approved lobster trap tags to all lobster traps fished
in any portion of any management area (whether in state or Federal waters). This requirement is
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not new, but was not previously clearly specified in the regulatory text, and this modification is
intended to make the regulations easier to understand. For further information on this
requirement, see Section I11.2.G.

E. Recommendations Considered but Rejected

The selected actions identified in this FSEIS are part of an iterative approach by state and
Federal jurisdictions to end overfishing of American lobster. Additional deliberations under the
ISFMP are continuing, in cooperation with the LCMTs, to rebuild stocks of American lobster
throughout the species’ range. Recommendations by the Commission to NOAA Fisheries in
development of this regulatory action that were considered but rejected include: area specific
increases in the minimum gauge size of American lobster as a measure to help achieve ISFMP
objectives; vessel upgrades for LCMA 3 for a two year period; and the evaluation of closed areas
and/or marine protected areas as a potential management tool. These topics are discussed in
greater detail below.

1. Minimum Size Increase

Subsequent to the Commission’s approval of Addendum I to Amendment 3 to the ISFMP, the
Commission also requested that NOAA Fisheries consider an increase in the minimum gauge
size in the Federal waters comprising Lobster Conservation Management Areas 2, 3, 4, 5, and
Outer Cape Cod. The Commission made this request to promote synchronization of State-
Federal regulations, anticipating that a gauge increase would be considered, and was, in fact,
subsequently approved for several management areas in Addendum II and Addendum III to
Amendment 3 of the ISFMP in August 2001 and February 2002. See Section I.2. and I1.1.C. of
this FSEIS for additional information on Addenda II/III area-specific gauge increases. NOAA
Fisheries concurs with the need for consistent and timely implementation of regulations
throughout the range of the lobster resource. However, under Federal rulemaking procedures,
the impacts of a gauge increase in Federal waters will require a thorough examination of the
biological and socio-economic impacts of such a measure, including the interstate and U.S.-
Canada trade implications. Therefore, as mentioned in Section II.1.C. of this FSEIS, it is NOAA
Fisheries’ intention to address gauge increases in future rulemaking as NOAA Fisheries begins
to analyze the impacts of implementation of management measures identified in Addenda II and
111, as requested by the Commission. In this regard, NOAA Fisheries published a Notice of
Intent to develop a single EIS, on September 5, 2002 (67 FR 56800), to examine the measures
proposed in both Addenda II and III and is requesting comments from the public on the entire
suite of management measures approved under the two addenda to Amendment 3.

2. Vessel Upgrades
NOAA Fisheries will not adopt the Commission’s recommendation to limit vessel upgrades for

Federal permit holders receiving an Area 3 trap allocation. This limitation, if implemented,
would preclude federally permitted vessels in the Area 3 lobster fishery that measure over 50 ft
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(15.24 m) in length, or upgrading to over 50 ft (15.24 m) in length, from upgrades or
replacement that would result in more than a 10-percent increase in length overall, or a 20-
percent increase in shaft horsepower, for 2 years.

NOAA Fisheries does not concur with this recommendation. A prohibition on an increase in
vessel length or an increase in horsepower for a 2-year period would require existing permit
holders to substantiate existing baseline vessel characteristics. Lobster trap vessels are generally
small, with an average length of 39 ft (11.9 m). Many such vessels are not U.S. Coast Guard
documented, and, therefore, information on length and horsepower may not be available to
NOAA Fisheries. The implementation of lobster vessel upgrade criteria may accordingly require
a marine survey to establish legal vessel specifications, adding a financial burden on vessel
owners. The potential cost to hire a marine surveyor or naval architect to verify existing baseline
vessel characteristics can range from $150 to $600, with associated costs increasing with vessel
size, and would result in added delays for vessel replacement and transfers, if implemented.
NOAA Fisheries’ review of requests for transfers would take more time, because NOAA
Fisheries would need to verify whether the specific vessel with a limited access American lobster
permit would qualify to fish in Area 3 and, therefore, would be restricted by the upgrade
provision.

NOAA Fisheries is concerned that implementation of the Commission’s recommended,
temporary upgrade restrictions would be unnecessarily burdensome for fishermen and NOAA
Fisheries and would afford no obvious conservation benefits to the lobster resource, unlike the
permanent restrictions on vessel and horsepower upgrades in the scallop and groundfish
fisheries. In addition, an unknown number of vessels that would qualify for historical
participation in Area 3 may currently hold a Federal fisheries permit in another fishery that
permanently restricts vessel and horsepower upgrades. The implementation of trap limits, either
fixed or based on a historical level of participation, has the potential to effectively limit fishing
effort in the offshore lobster fishery without an additional requirement for vessel upgrade
restrictions.

3. Closed Areas

Under the provisions of Addendum I to Amendment 3 of the ISFMP (recommendations for
actions in Federal waters), the Commission has requested that NOAA Fisheries implement a ban
on possession of lobster taken by trap gear in the following four “closed areas” (Figure I1I.1.) of

LCMA 4:

Fire Island:

POINT LATITUDE (°N) LONGITUDE (°W) LORAN

A (NW) 40 31.344 073 25.823 26730/43710
B (NE) 40 33.233 073 09.249 26600 /43710
C (SE) 40 23.377 073 11.708 26600 /43620
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D (SW) 40 23.464 073 10.976 26730/43620
Moriches:

POINT LATITUDE (°N) LONGITUDE (°W) LORAN

A (NW) 40 24.276 072 46.617 26400 / 43605

B (NE) 40 25.688 072 38.048 26300 / 43605

C (SE) 40 28.380 072 35.063 To the Area 3 boundary
along the 26300 line

D (SW) 40 12.831 072 48.559 26400 / 43500

Shinnecock:

POINT LATITUDE (°N) LONGITUDE (°W) LORAN

A (NW) 40 34.389 072 27.420 14960 / 43670

B (NE) 40 35.904 072 13.117 14890 /43670

C (SE) 40 27.997 072 13.117 To the Area 3 boundary
along the 14890 line

D (SW) 40 23.105 072 23.782 To the Area 3 boundary
line along the 14960 line

Montauk:

POINT LATITUDE (°N) LONGITUDE (°W) LORAN

A (NW) 40 43.678 072 12.521 14950/ 43730

B (NE) 40 46.053 071 56.974 17850/ 43730

C (SE) 40 37.120 071 53.188 To the Area 3 boundary
line along the 26300 line

D (SW) 40 39.741 072 07.616 To the Area 3 boundary
line along the 26300 line
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Left to Right: Fire Island, Moriches, Shinnecock, and Montauk.

These four areas represent approximately 11% of LCMA 4 and comprise approximately 520
square miles. The Commission’s Lobster Technical Committee, in its review of this component
of the LCMA 4 plan, reported that although, conceptually, closed areas can be beneficial to
resource protection, it was unlikely that the closed areas as proposed would sufficiently increase
lobster egg production.

Although there are no mandatory reporting requirements specific to Federal lobster regulations,
the NOAA Fisheries’ Vessel Trip Report (VTR) database includes lobster harvest statistics for
those Federal lobster permit holders who are required, as a condition of possessing a Federal
fishing permit for other Federally-managed fisheries, to submit summaries of total landings for
all species harvested. A review of this database indicates that, during the period 1994-1999,
approximately 4% (399) of 9,454 trips by vessels fishing with lobster traps in LCMA 4 occurred
within at least one of the proposed “closed” areas. These trips accounted for approximately 3%
of the annual lobster trap harvest in LCMA 4, ranging from a high of 5% (24,461 pounds) in
1995 to a low of 1% (4,637 pounds) in 1999. There has been a steady decline in trap fishing
activity, as well as associated lobster harvest, within these areas since 1995. Thus, on the basis
of these VTR statistics, NOAA Fisheries agrees at this time with the Commission’s Lobster
Technical Committee’s conclusion that a ban on the possession of lobster taken by traps in the
four geographical areas under consideration would not provide a reasonable expectation of
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helping to attain the ISFMP objective to end overfishing of American lobster. In addition,
significant complexities in enforcement of such a ban would arise, since the Commission’s
proposal allows continued use of traps in these areas to harvest finfish and lobster could continue
to be harvested by non-trap gear.

2. Selected FSEIS Actions
A. Area 3 Historical Participation Fishing Effort Control Program
1. Area 3 Coordinates

EEZ Offshore Management Area 3 is defined at 50 CFR 697.18(d). See the Appendix for a copy
of a chart and latitude and longitude coordinates showing the American lobster EEZ
management areas.

2. Area 3 - Qualification Criteria

With this action, NOAA Fisheries will limit the number of traps fished in Area 3 based on proof
of historical participation in the Area 3 fishery and the number of traps fished by a vessel during
a qualifying period from March 25, 1991 through September 1, 1999. In order to qualify to fish
for lobster with traps in Area 3, Federal lobster permit holders will need to meet all of the
following criteria:

1. They must possess a current Federal limited access lobster
permit.
il. They must have set, allowed to soak, hauled back and re-set at least 200 lobster traps in

Area 3 during a 2-consecutive calendar month period in any calendar year during the
qualification period, from March 25, 1991, through September 1, 1999.

1il. They must have landed at least 25,000 1b (11,340 kg) of lobster from any location (state
or Federal waters throughout the range of the resource) during the year used as the
qualifying year from March 25, 1991, through September 1, 1999

This March 25, 1991 to September 1, 1999 qualification period is similar to the
recommendations pertaining to historical participation in the EEZ for Areas 3, 4, and 5 approved
by the Commission under the ISFMP on August 1, 1999. The beginning date, March 25, 1991,
as recommended by the Commission, was originally established as a ‘control date’ in the Federal
lobster fishery by the NEFMC. A Federal Register notice was published on March 25, 1991 (56
FR 12366) that established a qualification date to determine eligibility for future access to the
Federal lobster fishery if a management regime is developed and implemented that limits the
number of participants in the Federal lobster fishery. NOAA Fisheries will not use the

Commission’s recommended ending date of November 1, 1997, for this qualification period

20



because of NOAA Fisheries’ policy to provide advance notice to the public of qualification
dates. Following approval of Addendum I to Amendment 3 to the ISFMP on August 1, 1999,
NOAA Fisheries published an ANPR in the Federal Register on September 1, 1999 (64 FR
47756), to give notice that NOAA Fisheries was considering September 1, 1999, the publication
date of the ANPR, as a potential control date, or cut-off date, to be used to determine eligibility
for future access to lobster management areas, and to discourage shifts into new areas by lobster
trap vessels subject to Federal lobster regulations.

With this action, NOAA Fisheries will use the Commission’s recommended criterion that will
require fishermen to demonstrate that at least 200 lobster traps were set, allowed to soak,

hauled back, and re-set in Area 3 during 2 consecutive calendar months within the qualification
period. The use of at least 200 lobster traps as a baseline criteria will be consistent with
recommendations provided by the Commission, and was initially identified by the Area 3 LCMT
as a level of trap fishing effort to indicate active participation in the lobster trap fishery of Area
3. This level of active participation is intended to allow permit holders with more than a
minimal level of historic involvement in the Area 3 lobster trap fishery to continued access to the
Area 3 fishery. Restricting access to permit holders that can meet this baseline level of active
participation would address concerns, as indicated in the most recent stock assessment, of
potential expansion and/or redirection of effort from nearshore to offshore areas. The use of at
least 200 lobster traps in Area 3 during 2 consecutive calendar months, on balance, indicates a
meaningful level of trap fishing effort and a level of economic reliance on the lobster fishery in
Area 3 for income. While difficult to identify a specific effort level, this LCMT baseline level of
effort on balance may be more likely to maintain and effectively preserve the historic character
of the coastal fishing communities. The use of a 2-consecutive calendar month period will
maintain consistency with the Commission’s ISFMP, and avoid the potential for conflicting state
and Federal regulations when implementing this qualification criterion. In addition, the NOAA
Fisheries dealer landing and vessel trip report data, which will likely be used for qualification
purposes, is based on calendar month time periods. Due to the calendar month configuration of
the NOAA Fisheries databases, the use of an alternative time frame, such as 60-consecutive
days, would be more prone to error.

With this action, NOAA Fisheries will incorporate the Commission’s recommendation to qualify
vessels based on a calendar year time period, rather than some other time period, such as a
Federal lobster fishing year (May 1 through April 30). The use of calendar years will be
consistent with recommendations provided by the Commission. In addition, documents provided
by fishermen to demonstrate historic participation, such as tax returns, are commonly based on a
calendar year rather than a fishing year. Also, there is often less lobster fishing effort in the
winter months due to weather conditions and the availability of the resource. Therefore, it is less
likely that a 2-consecutive month period used to qualify a vessel would overlap the December to
January time period.

3. Area 3 - Trap Allocation Criteria
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Once qualified, a lobster permit holder will be allocated a certain number of lobster traps, based
upon the number of traps that the permit holder fished at any one time during the qualifying year.
Note, this time may be, but need not be, during the two months used to qualify. Ultimate trap
allocations will be based upon the supporting documentation and affidavit provided by the
permit holder, but no Federal lobster permit holder will be given an initial lobster trap allocation
of more than 2,656 lobster traps. Each trap allocation of more than 1,200 traps will be reduced
annually on a sliding scale basis over 4 years. Trap reductions will not go below a baseline of
1,200 traps. Each initial allocation in Area 3 of fewer than 1,200 traps will remain at that
allocation. The reduction schedule is shown in Table III.1.

The maximum allocation of 2,656 lobster traps with the associated sliding scale reductions over
a 4 year period was recommended by Commission to NOAA Fisheries as a result of Addendum
IT to Amendment 3 of the ISFMP. The selection of 2,656 traps and the corresponding matrix of
trap allocations as identified in Table III.1. were developed by the Area 3 LCMT during the
course of several industry meetings. The selection of the matrix of initial maximum trap
allocations and sliding scale reductions over a four year period is intended to avoid disruption of
traditional historic socio-economic patterns in the offshore fishery; mitigate to the extent
practicable the associated economic impacts of trap reductions to the qualifiers; and, ultimately,
result in a 20% reduction in the number of traps per vessel and an approximate 35% reduction in
the number of total traps fished, compared to 1991-1993 estimated fishing effort in LCMA 3.
The 1991-1993 time frame is the last period for which lobster permit information on estimated
total numbers of traps fished by Federal permit holders is available to NOAA Fisheries. The
extent to which total trapping effort has increased since 1991-1993 would reduce the projected
reduction in number of traps being currently fished in Area 3 by some proportional, but variable
factor. Information was collected and compiled by the Area 3 LCMT over several industry
meetings to provide the Commission’s Lobster Technical Committee with a means to
quantitatively evaluate this component of the overall LCMT 3 management plan. Approval of
the plan by the Commission’s Lobster Technical Committee was tempered by concerns
regarding whether or not more than 64 vessels have historically participated in the LCMA 3
fishery, thereby reducing the projected trap reductions; and the degree to which trap reductions
may lead to increased harvesting efficiencies, thereby diminishing benefits to the resource. But
there would remain a benefit in defining the universe of effort.

This Federal maximum trap allocation and sliding scale trap reduction schedule for Area 3 is
more restrictive than that approved in the Addendum I schedule and reduces the maximum trap
allocation in Year 1 from 2,920 traps to 2,656 traps and accelerates the sliding scale trap
reduction schedule from five years to four years. As explained in Section I of this FSEIS,
Amendment 3 and its Federal counterpart embodied the concept of adaptive management. It was
not designed as a stand-alone measure, but instead was intended to provide the necessary
foundation on which to base future management measures. Addendum I, Addendum II and the
Federally proposed action that is the basis of this FSEIS are examples of such future measures.
As such, they are components of the overall management regime that complement rather than
distinguish existing management measures. NOAA Fisheries incorporated the revised Area 3
trap allocations and the accelerated four-year sliding scale trap reduction in this management
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action to be compatible with the updated trap reduction schedule in Addendum II to Amendment
3 of the Commission’s lobster ISFMP. For additional information on the Federal maximum trap
allocation and sliding scale trap reduction schedule for Area 3 proposed in Addendum I, see the
DSEIS for this action.

Table II1.1. Area 3 Trap Reduction Schedule

Number of Traps Trap Allocation by Fishing Year*
Approved by the
Regional
Administrator
2002 2003 2004 2005 and beyond
until changed

1200-1299 1200 1200 1200 1200
1300-1399 1200 1200 1200 1200
1400-1499 1290 1251 1213 1200
1500-1599 1388 1337 1297 1276
1600-1699 1467 1423 1380 1352
1700-1799 1548 1498 1452 1417
1800-1899 1628 1573 1523 1482
1900-1999 1705 1644 1589 1549
2000-2099 1782 1715 1654 1616
2100-2199 1856 1782 1715 1674
2200-2299 1930 1849 1776 1732
2300-2399 2003 1905 1836 1789
2400-2499 2076 1981 1896 1845
2500-2599 2197 2034 1952 1897
2600-2699 2218 2107 2008 1949
2700-2799 2288 2169 2063 2000
2800-2899 2357 2230 2117 2050
2900-2999 2425 2291 2171 2100
3000-3099 2493 2351 2225 2150
3100-3199 2575 2422 2288 2209

$3200 2656 2493 2351 2267

* Trap allocations below 1,200 will not be subject to further reductions.

4. Area 3 - Initial Qualification and Trap Allotment Process
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After an analysis of landings, vessel trip report records, and permit histories, NOAA Fisheries
intends to notify permit holders by letter of information NOAA Fisheries has regarding one or
more of the criteria specified below. That is, if NOAA Fisheries has its own clear and
convincing documentation relating to an element of a vessel’s historical participation, the agency
may in its discretion relieve the potential applicant of the need to document that element in its
initial notice. However, NOAA Fisheries will not automatically issue any pre-qualification
permits; any person or entity wishing to receive a historical participation allocation to fish with
traps in Areas 3, 4, and/or 5, must submit a signed application and furnish the appropriate
documentation necessary to demonstrate eligibility as outlined in this subsection.

Potential qualifiers must provide credible documentation as proof of each of the four qualifying
elements described in Section I11.2.A.4.(i -iv) above. At the same time, the potential qualifiers
must also credibly document the number of traps fished at any one time in Area 3 during the
qualifying year. This documentation will be limited to that which follows:

1. As proof of a valid Federal limited access lobster permit, NOAA Fisheries will
accept a copy of the current Federal permit. The potential qualifier could, in lieu
of providing a copy, provide NOAA Fisheries with such data that would allow
NOAA Fisheries to identify the current permit holder in its data base, which
would at a minimum include: the applicant’s name and address; vessel name; and
permit number.

il. As proof of setting, soaking, hauling, and re-setting of 200 lobster traps in Area 3
during a two consecutive calendar month period during the qualifying year,
NOAA Fisheries will accept — to the extent that the document establishes this
criterion — copies of Federal Fishing Vessel Trip Reports (NOAA Form 88-30),
Federal Port Agent Vessel Interview forms (NOAA Form 88-30), Federal Sea
Sampling Observer Reports or a Federal Fishing Vessel and Gear Damage
Compensation Fund Report (NOAA Form 88-176); personal vessel logbooks;
state permit applications; official state reporting documentation showing the
number of traps fished, including, but not limited to, state report cards, state
vessel interview forms, license application forms, state sea sampling observer
reports, and catch reports. These documents must have been created on or about
the time of the activity stated in the document (e.g. NOAA Fisheries will not
accept recent vessel log book entries or recent copies of other documents
identified in this part as proof of fishing activity that occurred years prior).

iil. As proof of landing 25,000 pounds (11,340 kg) of lobster during the qualifying
year, NOAA Fisheries will accept — to the extent that the document establishes
this criterion — copies of Federal Fishing Vessel Trip Reports (NOAA Form 88-
30); personal vessel logbooks; state permit applications; official state reporting
documentation showing catch reports; and sales receipts or landing slips. These
documents must have been created on or about the time of the activity stated in
the document (e.g. NOAA Fisheries will not accept recent vessel log book entries
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or recent copies of other documents identified in this part as proof of fishing
activity that occurred years prior). Note: 25,000 pounds (11,340 kg) of lobster
may be harvested from state or Federal waters throughout the range of the
resource and the lobster does not have to be harvested solely from the Area(s) the
applicant is basing his application on.

v. As proof of the number of traps fished during the qualifying year, NOAA
Fisheries will accept — to the extent that the document establishes this criterion —
copies of Federal Fishing Vessel Trip Reports (NOAA Form 88-30); personal
vessel logbooks; state and Federal permit applications; official state reporting
documentation showing the number of traps fished, including, but not limited to,
state report cards, state vessel interview forms, license application forms, and
catch reports; tax returns and sales receipts; and an approved Federal Fishing
Vessel and Gear Damage Compensation Fund Report (NOAA Form 88-176).
These documents must have been created on or about the time of the activity
stated in the document (e.g. NOAA Fisheries will not accept recent vessel log
book entries or recent copies of other documents identified in this part as proof of
fishing activity that occurred years prior).

V. NOAA Fisheries will also require a notarized Affidavit from each potential
qualifier. In this Affidavit, the applicant shall swear under the penalties of
perjury that he or she meets each of the four qualifying criteria, that he or she
fished the number of traps alleged during the qualifying year and that the
submitted supporting documentation is truthful, accurate and created
contemporaneously with the dates identified in the documentation.

As a general note, if 1991 is chosen by the permit holder as the qualifying year,
documentation should reflect relevant activity occurring only during the part of the 1991
calendar year that falls within the qualification period (March 25, 1991, through
December 31, 1991). If the permit holder chooses 1999 as the qualifying year, the
documentation submitted in response to the qualification criteria must reflect relevant
fishing activity during the period of the 1999 calendar year that falls within the qualifying
period (January 1, 1999, through September 1, 1999). If any other calendar year within
the qualification period is chosen, documentation submitted with respect to the
qualification criteria may reflect relevant activity during any portion of that calendar
year.

Finally, NOAA Fisheries anticipates that the submitted documentation will vary in form,
content and legibility. However, this documentation must be dated, created on or about
the date of the activity described in the document, and must be clearly attributable to the
qualifying vessel. A clear relationship may include a vessel name, state or Federal permit
number, Coast Guard documentation number, or the name of the owner of the vessel at
the time being used as the qualification period. NOAA Fisheries will require that each
potential qualifier explain his or her proof in a cover letter to be included along with the
above listed documents. Illegible documents will not be considered by NOAA Fisheries.
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Further, submission of falsified information would subject the applicant both to general
sanction, including revocation of his or her federal lobster permit as well as to
prosecution under the applicable law.

5. Area 3/4/5 - Qualifying for More than One Lobster Management Area

Any Federal lobster permit holder applying for access to more than one of the 3 areas (Areas 3,
4, or 5) must use the same qualifying year for all areas in order to avoid a combined allocation
greater than the number of traps that the permit holder ever fished with any one vessel at any one
time during any one year. In addition, the current requirement that Federal permit holders who
elect to fish in multiple areas must abide at all times by the most restrictive regulations,
including trap allocations, in any one elected area regardless of the area being fished, will remain
in effect. The Commission Lobster Management Board, in consultation with the states and
LCMTs, is evaluating alternative options to the most restrictive regulations concerning trap
allocations for vessels fishing in multiple Areas. However, no recommendation has been made
at this time, and there is no clear consensus on a preferable alternative to the current measures in
place. NOAA Fisheries may evaluate this issue further in future rulemaking at such time as the
Commission reaches a consensus and provides a recommendation to NOAA Fisheries
concerning a waiver of the most restrictive trap allocation.

B. Areas 4/5 Effort Control Program with a Maximum Trap Limit
1. Area 4/5 Coordinates

EEZ Nearshore Management Area 4 and EEZ Nearshore Management Area 5 are defined at 50
CFR 697.18(e) and (f), respectively. See the Appendix for a copy of a chart and latitude and
longitude coordinates showing the American lobster EEZ management areas.

2. Area 4 - Qualification Criteria

With this action, NOAA Fisheries will limit the number of traps fished in Area 4 based on proof
of historical participation in the Area 4 fishery and the numbers of traps fished by a vessel during
a qualifying period from March 25, 1991, through September 1, 1999. In order to qualify to fish
for lobster with traps in Area 4, Federal lobster permit holders will need to meet all of the
following criteria:

1. They must possess a current Federal limited access lobster
permit.
il. They must have set, allowed to soak, hauled back and re-set at least 200 lobster traps in

Area 4 during a 2-consecutive calendar month period in any calendar year during the
qualification period, from March 25, 1991, through September 1, 1999.

Above criteria (i) and (ii) are identical to the first two criteria in the Area 3 qualification process.
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Although these criteria were not specifically recommended by the Commission, the criteria
certainly fall within the general recommendation that individuals must prove participation based
upon historical participation. In leaving the details to the Federal government, the Commission
gave NOAA Fisheries the ability to achieve some standardization in its management regime, not
only an important practical consideration, but also a relevant consideration under the National
Standards, particularly National Standards 3 and 8. Here, based upon the best information
available to NOAA Fisheries and associated public comments received with respect to this
rulemaking (and, importantly, the lack of comments suggesting otherwise) and balancing the
Commission’s recommendations with NOAA Fisheries’ practical considerations and the
applicable law against these considerations (and, indeed on occasion, against itself), NOAA
Fisheries believes that the setting, soaking, hauling back, and re-setting of at least 200 lobster
traps in Areas 4 or 5 during a 2-consecutive calendar month period in any calendar year during
the qualification period represents a reasonable indicator of a fisherman’s socio-economic
reliance on the lobster fishery that true historic participants should be able to readily document.
As previously discussed in the Area 3 qualification criteria - see Section II1.2.A.2., this level of
active participation is intended to allow permit holders with more than a minimal level of
historic involvement in the lobster trap fishery continued access to the fishery. Restricting
access to permit holders that can meet this baseline level of active participation would address
concerns, as indicated in the most recent stock assessment, of potential expansion and/or
redirection of effort from nearshore, in this case state waters, to offshore areas beyond three
miles. The use of at least 200 lobster traps during 2 consecutive calendar months, on balance,
indicates a meaningful level of trap fishing effort and a level of economic reliance on the lobster
fishery for income. While difficult to identify a specific effort level, this baseline level of effort
on balance may be more likely to maintain and effectively preserve the historic character of the
lobster fishery on impacted coastal fishing communities. Specific rational relating to the dates
used is identical to the rational set forth in the discussion of Area 3 criteria. See Section II11.2.A.
above.

Note that this same deliberative process resulted in NOAA Fisheries failing to include a landing
requirement in Area 4 as it did in Area 3. NOAA Fisheries received commentary that 25,000
pounds (11,340 kg) landed might not, in all circumstances, be a reasonable indicator of historical
participation, particularly the further south one fished in the area. Accordingly, NOAA Fisheries
did not use that criterion in this area.

3. Area 5 - Qualification Criteria

With this action, NOAA Fisheries will limit the number of traps fished in Area 5 based on proof
of historical participation in the Area 5 fishery and the numbers of traps fished by a vessel during
a qualifying period from March 25, 1991, through September 1, 1999. In order to qualify to fish
for lobster with traps in Area 5, Federal lobster permit holders will need to meet all of the
following criteria:

1. They must possess a current Federal limited access lobster
permit.
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ii. They must have set, allowed to soak, hauled back and re-set at least 200 lobster traps in
Area 5 during a 2-consecutive calendar month period in any calendar year during the
qualification period, from March 25, 1991, through September 1, 1999.

NOAA Fisheries rationale in selecting criteria (i) and (ii) for Area 5 is identical to the rationale
for so choosing such criteria for Area 4 and is set forth in greater detail in Section II1.B.2.
immediately above.

4. Area 4/5 - Trap Allocation Criteria

Once qualified, a lobster permit holder will be allocated a certain number of lobster traps, based
upon the number of traps that the permit holder fished at any one time during the qualifying year.
Note, this time may be, but need not be, during the two months used to qualify. Ultimate trap
allocation will be based upon the supporting documentation and affidavit provided by the permit
holder, but no Federal lobster permit holder qualifying in Area 4 and/or Area 5 will be given a
lobster trap allocation of more than 1,440 lobster traps.

Commission recommendations for the Areas 4 and 5 fisheries, unlike those for the Area 3
fishery, do not contain either trap limits or trap reduction schedules. Although not recommended
by the Commission, NOAA Fisheries is imposing a trap limit not to exceed 1,440 lobster traps
per vessel to preclude excessive trap fishing effort on the lobster resource, and in response to
public comment on this action. NOAA Fisheries has identified concerns regarding the potential
lack of uniformity with which the industry may be able to submit the required documentation to
demonstrate historical participation (see Section III.D. for additional discussion on this topic).
While NOAA Fisheries considers the proposed documentation and qualification scheme to be
both practical and just, and one that will result in less traps fished in the areas, NOAA can not
state with certainty the exact number of permit holders who will qualify or the number of traps
these individuals would fish if unregulated. Accordingly, NOAA Fisheries established a
maximum trap limit as a safeguard against trap proliferation. NOAA Fisheries believes the
removal of existing trap limits in Areas 4 and 5 (800 lobster traps per vessel under current
Federal Regulations), without implementation of an alternative trap limit, could result in
excessive lobster fishing mortality and obviate the expected managerial benefit of knowing the
maximum projected effort in the area. A maximum trap limit in Areas 4 and 5 of 1,440 lobster
traps per vessel was selected utilizing data provided by the State of New Jersey that indicated the
majority of participants fished less than 1,440 traps (32 of 46 Federal permit holders that
responded to the New Jersey survey of it’s lobster industry). In addition, the 1,440 trap limit
corresponds proportionately to the relationship between the existing fixed trap limits (800 traps
for Areas 4 and 5, and 1,800 traps for Area 3) and the LCMA 3 maximum trap limit proposed by
the Area 3 LCMT in Addendum I and the DSEIS for this action.

The implementation of a trap limit is also consistent with the measure for controlling lobster trap
fishing effort on the basis of historical participation proposed for Area 3. A trap limit not to
exceed 1,440 lobster traps was initially analyzed as a non-preferred alternative in the DSEIS. In
accordance with Commission recommendations, NOAA Fisheries will not implement a trap
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reduction requirement once the initial trap allocations have been determined for qualified
participants in the Areas 4 and 5 trap fisheries.

5. Area 4 and/or 5 - Initial Qualification and Trap Allotment Process

After an analysis of landings, vessel trip report records, and permit histories, NOAA Fisheries
intends to notify permit holders by letter of information NOAA Fisheries has regarding one or
more of the criteria specified below. That is, if NOAA Fisheries has its own clear and
convincing documentation relating to an element of a vessel’s historical participation, the agency
may in its discretion relieve the potential applicant of the need to document that element in its
initial notice. However, NOAA Fisheries will not automatically issue any pre-qualification
permits, and any person or entity wishing to receive a historical participation allocation to fish
with traps in Areas 3, 4, and/or 5, must submit an application and furnish the appropriate
documentation necessary to demonstrate eligibility as outlined in this subsection.

Potential qualifiers must provide credible documentation as proof of each of the two qualifying
elements described in subpart 2(i-ii) or subpart 3(i-ii) above. At the same time, the potential
qualifiers must also credibly document the number of traps fished at any one time in Area 4 or 5
during the qualifying year. This documentation will be limited to that which follows:

1. As proof of a Federal limited access lobster permit, NOAA Fisheries will accept a
copy of the current Federal permit. The potential qualifier could, in lieu of
providing a copy, provide NOAA Fisheries with such data that would allow
NOAA Fisheries to identify the current permitee in its data base, which would at
a minimum include: the applicant’s name and address; vessel name; and permit
number.

ii. As proof of setting, soaking, hauling, and re-setting of 200 lobster traps in Area 4
or Area 5 during a two consecutive calendar month period during the qualifying
year, NOAA Fisheries will accept — to the extent that the document establishes
this criterion — copies of Federal Port Agent Vessel Interview forms (NOAA
Form 88-30), Federal vessel interview forms (NOAA Form 88-30), Federal sea
sampling observer or a Federal Fishing Vessel and Gear Damage Compensation
Fund Report (NOAA Form 88-176); personal vessel logbooks; state permit
applications; official state reporting documentation showing the number of traps
fished, including, but not limited to, state report cards, state vessel interview
forms, license application forms, state sea sampling observer reports, and catch
reports. These documents must have been created on or about the time of the
activity stated in the document (e.g. NOAA Fisheries will not accept recent vessel
log book entries or recent copies of other documents identified in this part as
proof of fishing activity that occurred years prior)

iil. As proof of the number of traps fished during the qualifying year, NOAA
Fisheries will accept — to the extent that the document establishes this criterion —
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copies of Federal Fishing Vessel Trip Reports (NOAA Form 88-30); personal
vessel logbooks; state and Federal permit applications; official state reporting
documentation showing the number of traps fished, including, but not limited to,
state report cards, state vessel interview forms, license application forms, and
catch reports; tax returns and sales receipts; and an approved Federal Fishing
Vessel and Gear Damage Compensation Fund Report (NOAA Form 88-176).
These documents must have been created on or about the time of the activity
stated in the document (e.g. NOAA Fisheries will not accept recent vessel log
book entries or recent copies of other documents identified in this part as proof of
fishing activity that occurred years prior)

1v. NOAA Fisheries will also require a notarized Affidavit from each potential
qualifier. In this Affidavit, the applicant shall swear under the penalties of
perjury that he or she meets each of the two qualifying criteria, that he or she
fished the number of traps alleged during the qualifying year and that the
submitted supporting documentation is truthful, accurate and created
contemporaneously with the dates identified in the documentation.

As a general note, if 1991 is chosen by the permit holder as the qualifying year, documentation
should reflect relevant activity occurring only during the part of the 1991 calendar year that falls
within the qualification period (March 25, 1991, through December 31, 1991). If the permit
holder chooses 1999 as the qualifying year, the documentation submitted in response to the
qualification criteria must reflect relevant fishing activity during the period of the 1999 calendar
year that falls within the qualifying period (January 1, 1999, through September 1, 1999). If any
other calendar year within the qualification period is chosen, documentation submitted with
respect to the qualification criteria may reflect relevant activity during any portion of that
calendar year.

Finally, NOAA Fisheries anticipates that the submitted documentation will vary in form, content
and legibility. However, this documentation must be dated, created on or about the date of the
activity described in the document, and must be clearly attributable to the qualifying vessel. A
clear relationship may include a vessel name, state or Federal permit number, Coast Guard
documentation number, or the name of the owner of the vessel at the time being used as the
qualification period. NOAA Fisheries will require that each potential qualifier explain his or her
proof in a cover letter to be included along with the be above listed documents. Illegible
documents will not be considered by NOAA Fisheries. Further, submission of falsified
information would subject the applicant both to general sanction, including revocation of his or
her federal lobster permit as well as to prosecution under the applicable law.

6. Area 3/4/5 - Qualifying for More than One Lobster Management Area
Any Federal lobster permit holder applying for access to more than one of the 3 areas (Areas 3,

4, or 5) must use the same qualifying year for all areas in order to avoid a combined allocation
greater than the number of traps that the permit holder ever fished with any one vessel at any one
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time during any one year. In addition, the current requirement that Federal permit holders who
elect to fish in multiple areas must abide at all times by the most restrictive regulations,
including trap allocations, in any one elected area regardless of the area being fished, will remain
in effect. The Commission Lobster Management Board, in consultation with the states and
LCMTs, is evaluating alternative options to the most restrictive regulations concerning trap
allocations for vessels fishing in multiple Areas. However, no recommendation has been made
at this time, and there is no clear consensus on a preferable alternative to the current measures in
place. NOAA Fisheries may evaluate this issue further in future rulemaking at such time as the
Commission reaches a consensus and provides a recommendation to NOAA Fisheries
concerning a waiver of the most restrictive trap allocation.

C. Areas 3,4, and/or 5 Appeals

If NOAA Fisheries denies an Area(s) 3, 4, and/or 5 permit after the potential qualifier undergoes
the application process in above Section I11.2.A.4. and/or 111.2.B.5., that person may appeal the
denial to the NOAA Fisheries Regional Administrator. There will only be two grounds for
appeal. The first is that NOAA Fisheries erred in concluding that the vessel did not meet the
stated criteria for the Area in question. This basis for appeal would provide a mechanism for
correcting an improper finding based upon NOAA Fisheries clerical error. Examples of proper
appeals on this basis include allegations that NOAA Fisheries’ decision was based upon a
ministerial or typographical error, or on a mistake in arithmetic. Such appeals do not
contemplate the provision of additional corroborating documentation. Nor do they contemplate
appealing matters within the discretion or judgment of the NOAA Fisheries decision maker.

The second basis of appeal is that of documentary hardship. In order to appeal on this basis, the
appellant must have first applied in the manner set forth in above Section I11.2.A.4. and/or
I1.2.B.5. and been denied because of an inability to document the qualifying criteria. An
appellant in such a circumstance must establish two elements: 1) the appellant must document
the nature of the hardship; and 2) the appellant must establish the necessary qualification and
trap allocation elements by affidavit.

First, as to documenting the nature of the hardship, it is not enough to simply indicate that the
applicant no longer possesses the necessary records. The hardship must have been caused by
factors beyond the applicant’s control. Examples of such would include documents lost in a
flood or fire. Such a hardship would need to be corroborated by independent documents, such as
by insurance claims forms or police and fire reports. Failure to create the document in the first
instance, or simple loss of the document, or the intentional destruction or discarding of the
document in the past by the appellant would not constitute grounds for a hardship under this
action.

Second, after claiming and documenting hardship beyond his or her control, the appellant would
then need to submit to NOAA Fisheries three (potentially four) affidavits. Of this total, the
applicant must submit three (3) affidavits from current Federal permit holders that corroborates
the applicant’s claims that he or she meets the qualification and trap allocation criteria set forth
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above for Area 3 in Section II1.2.A.4.(i-iv) and/or for Areas 4 and 5 in Sections I11.2.B.5.(i-i1).
The Federal fishing permit holder need not necessarily be a lobster permit holder, although he or
she may be. Each affidavit must clearly specify that the person signing the affidavit had personal
knowledge that the applicant fished the area(s) in question during the qualification period and
the person signing the affidavit fished the area(s) in question during the qualification period.
Further, at least one affidavit must also corroborate the basis for the hardship claimed by the
appellant, for example, by a representative of the insurance agency, police, or fire department if
the hardship was the result of a flood or fire. The person signing this last affidavit need not be
Federal permit holder, although he or she may be if the individual has personal knowledge of
the hardship claimed by the applicant. Hence the potential for four (4) affidavits: if none of the
three Federal permit holders can also document the hardship, then the appellant could submit a
fourth affidavit from a non-permit holder to do so. Additional affidavits beyond that outlined
herein are not necessary and will grant the appellant no advantage. In other words, if the three
(or four, depending on the circumstances) affidavits establish the required elements, then
additional affidavits are superfluous and will be given no extra weight. All affidavits must be
signed under the penalties of perjury. As with submissions under the initial qualification
process, any person submitting false information, including the permit holders submitting the
supporting affidavits, will be subject to general sanction, including revocation of his or her
Federal permit and further prosecution under the applicable law.

All appeals must be in writing and must be submitted to the Regional Administrator postmarked
no later than 45 days after the date of the Notice of Denial. This 45 day period shall be a hard
deadline, although the appellant may, in notifying the Regional Administrator of the appeal
within the deadline, request an additional 30 day extension to procure the necessary affidavits
and documentation. This 30 day extension shall be added to the initial 45 day period and
calculated as extending from the original date of Notice of Denial. In other words, regardless of
the date the request (so long as it is in keeping with above stated deadlines), the extension will be
granted as extending 75 days from the date of the Notice of Denial.

Upon receipt of a complete written appeal with supporting documentation, the Regional
Administrator may issue a Provisional Permit/Letter of Authorization to fish with traps in the
area(s) in question under appeal (Areas 3, 4, and/or 5) that is valid for the period during the
appeal. This Provisional Permit/Letter of Authorization will be subject to all Federal lobster
regulations. While the appeal is pending, the vessel may fish up to 800 lobster traps, unless the
vessel’s Federal lobster permit is designated only Area 3, or Area 3 and the 2/3 Overlap, for
lobster trap fishing, whereby, the vessel may fish up to 1,800 lobster traps in Area 3 only.

The Regional Administrator will appoint an appeals officer who will review the appeal
documentation. The appeals officer may, at his or her discretion, contact the appellant with
questions concerning the pending appeal. After completing a review of the appeal, the appeals
officer will make findings and a recommendation, which shall be advisory only, to the Regional
Administrator who shall make the final decision to issue a permit or deny the appeal. The
Regional Administrator's decision is the final administrative action of the agency on the
application.
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If the appeal is finally denied, the Regional Administrator will send a Notice of Final Denial to
the vessel owner; the Provisional Permit/Letter of Authorization to fish with traps in the area(s)
in question under appeal (Areas 3, 4, and/or 5) will become invalid 5 days after receipt of the
Notice of Final Denial, or 15 days after the date it was sent, whichever occurred first.

D. Historic Participation Implementation - Analysis

The above stated qualification process for Areas 3, 4, and/or 5 was the product of considerable
deliberation. NOAA Fisheries’ challenge was to create a limited access rule in Areas 3, 4, and 5
within the parameters of the Commission’s Addendum I historical participation model and
consistent with the legal requirements set forth in the Atlantic Coastal Act and other laws.
Simply put, NOAA Fisheries’ charge was to design a practical process that was flexible enough
to qualify permit holders who met the relevant criteria and yet strict enough to keep out those
who did not.

Any potential qualification process in the lobster fishery would be complicated by the lack of
documentary uniformity in the industry. NOAA Fisheries, early on in this rulemaking process,
noted with concern the lack of uniform mandatory reporting in the industry. In fact, the
Commission in Addendum I also recognized the need to further evaluate documentary issues and
called for the states, in consultation with the LCMTs, to submit a proposal to the Commission’s
Lobster Management Board on the method of allocating traps in situations where state and
Federal (e.g., catch/trip) reports are neither suitable nor available. Unfortunately, although
formally recommending that NOAA Fisheries limit access to Areas 3, 4, and 5 based on
historical participation in Addendum I, the states have not formally submitted a proposal to the
Commission on this ISFMP issue. Nevertheless, a majority of commentators agreed that limiting
access to Areas 3, 4, and 5 be based upon the premise of documented historical participation.
Accordingly, NOAA Fisheries sought and evaluated public comment relating to documentation
concerns, reviewed the documentary and qualification processes in other fisheries, and gave
great thought to the issue. On balance, NOAA Fisheries considers the proposed documentation
and qualification scheme to be both practical and just, and that it otherwise supports the
Commission’s lobster management regime, is compatible with Addendum I and is consistent
with the applicable laws.

Due to the varying degree to which certain types of documents were historically used throughout
the fishery, the proposed action gives the potential qualifier flexibility in document submission.
The use of Federal Fishing Vessel Trip Reports to document historical fishing effort (fishing
location and number of traps fished) in the lobster fishery will be possible for the majority of
Federal lobster permit holders (e.g., those holding other Federal species permits that, unlike
lobster permits, require mandatory reporting). A review by NOAA Fisheries indicates that of
3,153 Federal lobster permit holders in 1997, 1,984 (approximately 62 percent) held Federal
permits for other fisheries requiring mandatory reporting. The utility of these reports for
documenting lobster fishing effort would be further restricted to those permit holders who
accurately noted, on the reports, the number of individual lobster traps fished on an area-by-area
basis. Similarly, an informal review of the utility of official state reports for determination of
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lobster trapping effort concludes that such documents may be relevant only to Connecticut and
Massachusetts residents (approximately 34 percent of Federal lobster permit holders).

Use of Federal Fishing Vessel and Gear Damage Compensation Reports (NOAA Form 88-176)
will be limited to an unknown number of Federal lobster permit holders who have submitted
compensation claims for gear loss under the provisions of the Fishermen’s Protective Act (22
U.S.C. 1980 et seq.). Vessel logbooks, receipts from the sale of lobsters or the purchase of
lobster traps, observer trip reports, and income tax forms provide other examples of readily
available documentation that could be used to help substantiate previous levels of lobster fishing
effort (e.g., number of traps). NOAA Fisheries further notes that its Federal Register Notices
dated March 25, 1991 and September 1, 1999 put the industry on notice that future access to the
lobster fishery could and would be limited to those with proof of historical participation. Given
the general legal requirements to retain business records for years, NOAA Fisheries expects that
the vast majority of those who should meet the criteria, either knew or should have known to
preserve their documents and that they will be able to provide documentation as required under
the proposed action.

The proposed qualification scheme is similar but slightly more rigid in its initial review than that
which was identified in the DSEIS for this action. Specifically, the proposed scheme requires
specific document types as proof, whereas the DSEIS left the proof open-ended by merely
stating that certain types of documents “may be” used and leaving it up to the “discretion” of the
applicant to choose the most appropriate type. NOAA Fisheries made this change because it
believed that the less specific DSEIS language provided insufficient guidance and definition to
both the applicant and the NOAA Fisheries’ reviewer. For example, under the DSEIS, the
submitted documentation could have been, quite literally, anything. Not only would it be
difficult for the applicant to understand what he or she needed to do (leaving the applicant to
guess about the sufficiency of his or her application) but NOAA Fisheries, in receipt of the
various document types, would have had no choice but to grant the application even if doing so
would exceed the norms of reason. Further, the less bright-lined approach of the DSEIS created
interpretive problems for the NOAA Fisheries’ reviewer (e.g.: determining the meaning and
weight accorded to a cryptically hand-written scrap of paper), would be inordinately
cumbersome to manage, and could potentially lead to disparate results (e.g.: NOAA Fisheries
would have difficulty in creating a uniform method review without some standardization in
forms). In addition, NOAA Fisheries agreed with the numerous comments it received relating
that the vague documentary language in the DSEIS invited fraud and would not cap effort at
historical levels.

NOAA Fisheries did, however, consider that some potential qualifiers may be denied access in
this more rigid process because they, through no fault of their own, no longer had the documents
specifically required under the proposed scheme. To ameliorate the harshness of such an
eventuality, NOAA Fisheries considered an appeal on the basis of documentary hardship.

The documentary hardship appeal attempts to soften for some the rigidity of the proposed
action’s strict documentation scheme, while still maintaining standards that would prevent trap

34



fishing access to those who have not historically fished in Areas 3, 4, and/or 5. NOAA Fisheries
was sensitive to the potential use of fraud as a means to exploit the proposed qualification
system. In choosing three affidavits as an appropriate requirement of appellate proof, NOAA
Fisheries sought a balance. It was generally believed that requiring merely one or two affidavits
would be an insufficient and easily exploitable standard, while requiring five affidavits - the
number proposed by one commentator — might make it too difficult for the legitimate appellant
from a remote port. For this same reason, NOAA Fisheries broadened the supporting affidavit
requirement: whereas it originally considered limiting supporting affidavits to those with Federal
Lobster Permits, it now intends to consider affidavits from other Federal permit holders as well.
Additionally, NOAA Fisheries believed that obtaining proof and corroboration of the hardship
could be easily accomplished by the legitimate appellant, but would be far more difficult to
fabricate for an inappropriate appellant. Finally, NOAA Fisheries believes that the use of
potential sanction, including loss of a Federal fishing permit, could have a chilling effect on
potential fraud, and that effect should be equally applicable to general Federal permit holders as
to Federal lobster permit holders. Ultimately, however, human behavior can not be predicted to
any degree of scientific exactitude, which is why NOAA Fisheries’ approach of using public
comment, analysis where possible, common sense and reasoned judgment to the greatest extent
practicable is believed to have resulted in a reasonable, just and practical appellate (and
qualification) process.

NOAA Fisheries considered but rejected as infeasible other documentary regimes. One
comment suggested that an applicant be qualified solely upon provision of five affidavits from
other Area 3 qualified fishers. NOAA Fisheries believed this proposal to be too strict for initial
qualification. It also created a “catch-22” paradigm in that to qualify, one would first need five
permit holders already qualified, which could not happen because nobody would be able to
initially qualify. This rejected scheme is also prone to geographical limitations (e.g. potential
qualifiers from less prominent, more remote ports might have difficulty procuring the requisite
number of signatures) and creates potential issues of qualification by popularity contest, which
NOAA Fisheries found troublesome.

Other infeasible schemes considered but rejected included setting a hierarchy of documents (as
the Commission proposed). NOAA Fisheries found this scheme too vague and prone to
interpretation, particularly since states did not have their anticipated document workshop, which
could have provided context and basis for such an approach. NOAA Fisheries found the
Commission’s suggestion of having outside contractors perform the qualification analysis to be
inefficient, impractical and expensive. It could also raise issues of confidentiality. Also
qualification by adjudicatory process was considered but excluded. Formal administrative
hearings would be costly and burdensome both to the applicant and agency. It would also be
time intensive. Further, the benefits in creating such a bureaucracy do not, on balance, outweigh
the costs, particularly when compared to the presently proposed process. That is, formal
presentation of evidence to an administrative law judge would not necessarily lead to a more
accurate result: to the extent discretion is given, disparate results could occur; to the extent no
discretion is given, then the need for a judge diminishes.
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NOAA Fisheries also considered but rejected as infeasible alternative appellate measures. For
example, NOAA Fisheries considered having no appeal, but thought it too harsh, particularly
given unpalatable result of denial based upon an easily correctable ministerial error. NOAA
Fisheries also considered having an appeal for general hardship. Such grounds, however, were
thought to be an exception that potentially engulfed and subverted the rule. That is, NOAA
Fisheries believed that it would be interpreted by some as creating appellate grounds for every
denial and that it would not lead to qualification based upon true historical participation levels.
Additionally, it would 1) be extraordinarily difficult to define, and therefore administrate, such
an appeal; 2) create a tremendous burden on the agency; and 3) on balance, appeared to create no
more just a system (and perhaps one less just given the tremendous challenge in reaching similar
results on similar facts) than that contemplated in the proposed action. An appeal based upon
documentary hardship for reasons beyond the applicant’s control adds flexibility to the process
without undermining the rule’s effectiveness. The appellate parameters may have harsh impacts
for some -- e.g. for applicants lacking documents due to inadvertence, carelessness or excusable
neglect — but inclusion of individuals who would qualify but for reasons beyond their control
appears to be a just, logical, and reasonable place to draw such a line.

E. Area 1 Trap Limits for NH Lobster License Holders
Selected Action - Modify Area 1 Trap Limits for NH Lobster License Holders

Under current regulations, Federal lobster permit holders must abide by the stricter of either
Federal or state lobster management measures. With this action, NOAA Fisheries will waive
this requirement with respect to the number of lobster traps for Federal lobster permit holders
who elect to fish in Area 1 and who fish 1,200 traps under a valid New Hampshire full
commercial lobster license for Area 1. Specifically, NOAA Fisheries will not make any change
in the number of traps allowed to be fished in the Federal waters of Area 1. However, a New
Hampshire full commercial lobster licensee fishing aboard a federally permitted vessel will be
allowed to fish an additional 400 lobster traps in New Hampshire state waters. The rationale in
choosing this alternative is set forth in detail in Section III.2.H. (Environmental Consequences).

Area of Concern - Conservation Equivalency and Clarification of Procedures for
Consideration of Conservation Equivalency Measures as They Apply to Federal Lobster
Permit Holders

The ISFMP includes a provision which allows state jurisdictions to request approval, from the
Commission, of management measures different from selected measures which otherwise would
be required to satisfy state compliance with the plan. This approval is contingent upon a
determination by the Commission that the alternate measures can be shown to have an equal or
greater conservation benefit to the resource. Such alternative management measures are referred
to as “conservation equivalent measures.” For example, any state may request a change to
regulations in waters under its jurisdiction pertaining to the default trap limits specified in the
ISFMP. Such requests are reviewed by the Commission’s Lobster Technical Committee, which
provides its evaluation of the biological merit of such proposals to the Commission’s Lobster
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Board for subsequent policy review and approval. Upon approval of such measures, the
Commission, under the provisions of the Atlantic Coastal Act, may decide to recommend
modifications to Federal lobster regulations, as may be deemed necessary, to complement a
state’s conservation equivalent measures.

The New Hampshire proposal for conservation equivalent trap limits is a case in point. In
October 1998, the Commission approved such a proposal from the State of New Hampshire and,
as a result, the Commission has requested NOAA Fisheries to modify Federal lobster regulations
as described in Section I1.2. of this FSEIS. While NOAA Fisheries acknowledges the
importance of the conservation equivalency, and the flexibility this provision allows to address
unique socio-economic situations in state jurisdictions, complications arise when this results in a
divergence between state and Federal regulations affecting operations of fishermen who possess
both a state and Federal lobster permit. As in the present case, this will necessitate consideration
of complementary regulations in the EEZ through lengthy Federal rulemaking and public
comment

procedures. Consequently, continued approval of conservation equivalent proposals under the
ISFMP which necessitate complementary Federal rulemaking, if left unchecked, could
inadvertently increase the complexity of Federal regulatory involvement and undermine the
management of a resource which is harvested predominantly in waters under state jurisdiction.

To address this concern, regulatory action will clarify a procedure by which NOAA Fisheries
will consider such recommended conservation equivalent modifications to Federal lobster
regulations as they may pertain to the activities of Federal lobster permit holders from the
affected state(s). Specifically, NOAA Fisheries will only consider future Commission
conservation equivalency recommendations that are formally submitted to the agency in writing
by the Commission and that contain the following supporting information: (1) a description of
how Federal regulations would be modified; (2) an explanation of how the recommended
measure(s) would achieve a level of conservation benefits for the resource equivalent to the
applicable Federal regulations; (3) an explanation of how Federal implementation of the
conservation equivalent measure(s) would achieve ISFMP objectives, be consistent with the
Magnuson-Stevens Act national standards, and be compatible with the effective implementation
of the ISFMP; and (4) a detailed analysis of the biological, economic, and social impacts of the
recommended conservation equivalent measure(s). After considering a recommendation for
conservation equivalent measures and the necessary supporting information, NOAA Fisheries
may issue a proposed rule to implement the conservation equivalent measures. After considering
public comment, NOAA Fisheries may issue a final rule to implement such measures.

In the DSEIS prepared for this action, NOAA Fisheries expressed general concern that
recommendations from the Commission for Federal implementation of conservation equivalent
measures may unduly burden the agency, given that there are 15 member states in the
Commission and that each state may seek Federal implementation of the conservation equivalent
of several different types of measures under the ISFMP. NOAA Fisheries believes that receiving
the supporting information and analyses along with a recommendation for Federal
implementation of conservation equivalent measures is necessary to enable NOAA Fisheries to
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respond to recommendations for Federal rulemaking in a more timely and efficient manner. This
cooperative approach to the implementation of conservation equivalent measures would benefit
the states, fishermen, and enforcement of fishery regulations by minimizing the time lag between
state and Federal implementation of approved conservation equivalent measures and by reducing
the time period during which state-only permit holders and Federal permit holders from the same
state may be subject to different requirements.

F. Lobster Management Area Boundary Clarification

In Addendum I to Amendment 3 to the American Lobster ISFMP, the Commission revised the
boundary lines for three of the LCMAs adjacent to Massachusetts, including Area 1, Area 2, and
the Outer Cape Area, to bring the area boundaries more in line with traditional fishing practices
in those areas and to correct an oversight in the specification of an Area 1 boundary line in
Amendment 3 to the ISFMP.

Selected Action - Revised Boundary Description for Area 1, Area 2, and the Outer Cape
Area

With this action, NOAA Fisheries will implement compatible boundary lines for Area 1, Area 2,
and the Outer Cape Area to maintain consistency with the Commission’s American lobster
ISFMP and to avoid confusion if the Federal and Commission area boundaries and their
associated lobster management measures differ. The revised coordinates for Federal Lobster
Management Areas are described further on in this section. See the Appendix for a copy of a
chart showing the affected American lobster management areas.

Cape Cod Canal Overlap

The Cape Cod Canal (Canal) cuts through the Cape Cod peninsula in Massachusetts and
connects the waters of Cape Cod Bay to the north (within Area 1) with the waters of Buzzards
Bay to the south (within Area 2). The Canal is large enough at certain points to allow the setting
of lobster trap gear, and lobster fishermen from both Areas 1 and 2 have historically set trap gear
in the Canal.

To allow fishermen in the adjacent areas of Area 1 and Area 2 to maintain their historical ability
to fish in the Canal, the Cape Cod Canal will be considered an area of overlap between Areas 1
and 2. To establish this overlap area, the existing boundaries of both Area 1 and Area 2 will be
modified to encompass the Cape Cod Canal.

Outer Cape Lobster Management Area’s Northern Boundary
The boundary line coordinates in Amendment 3 to the ISFMP separating the Outer Cape Area

from Area 1 did not extend to the shoreline of Massachusetts and, therefore, did not effectively
separate these management areas. To correct this situation, under Addendum I to Amendment 3
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to the ISFMP, the coordinates for the boundary line separating Area 1 and the northern boundary
of the Outer Cape Area were revised and extended around the western tip of Cape Cod. This
revision effectively extended the boundary line to the shoreline of Massachusetts and created an
area of overlap between Area 1 and the Outer Cape Area in the area adjacent to Provincetown,
Massachusetts.

With this action, NOAA Fisheries will revise the existing boundary line coordinates as follows:
Northern Boundary: Following the LORAN C 9960-Y-44120 line to the intersection with the
9960-W-13850 line (42/04.25' N. lat., 70/17.22' W. long.), then following that line in a
southeasterly direction to the intersection with the 9960-Y-44110 line (42°02.84' N. lat., 70°16.1!
W. long.), then following that line in an easterly direction to Race Point (42°03.35' N. lat.,
70°14.2! W. long.) in the town of Provincetown, MA.

Overlap Zone Boundary: Beginning at Race Point, MA (42°03.35' N. lat., 70°14.2! W. long.)
following the LORAN C 9960-Y-44110 in a westerly direction to its intersection with 9960-W-
13850 line (42°02.84' N. lat., 70°16.1! W. long.), then following that line in a southeasterly
direction to its intersection with a 9960-X-25330 line (41°52! N. lat., 70°07.49! W. long.), then
following that line in a northeasterly direction to where it meets the shoreline of Great Island in
the town of Wellfleet, MA (41°54.46! N. lat., 70°03.99! W. long.), then following the shoreline in
a northerly direction back to the beginning.

When the coordinates for the recommended revision to the Overlap Zone boundary between
Area 1 and the Outer Cape Area were plotted, there was a discrepancy in the information
provided in Addendum I. The chart included in the Addendum does not agree with the
associated LORAN C coordinates. The chart in Addendum I indicates that the area of overlap
extends to a point northeast of and beyond Race Point, MA, continuing around the tip of Cape
Cod, while the coordinates denote an overlap area beginning at Race Point, MA. NOAA
Fisheries developed the coordinates in this section based on consultation with the
Commonwealth of Massachusetts and the Commission, and utilized the coordinates in
Addendum [, i.e., not based upon the graphics (chart) depicted in Addendum I.

Revised Coordinates for EEZ Nearshore Management Area 1

EEZ Nearshore Management Area 1 is defined by the area including state and Federal waters
that are nearshore in the Gulf of Maine. With this action, NOAA Fisheries will re-define Area 1
to be the area bounded by straight lines connecting the following points, in the order stated, and
the coastline of Maine, New Hampshire, and Massachusetts to the northernmost point of Cape
Cod:

Point Latitude Longitude
A 43°58!'N. 67°22!' W.
B 43°41! N. 68°00! W.
C 43°12!I'N. 69°00! W.
D 42°49! N. 69°40! W.
E 42°15.5"N. 70°40! W.
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F 42/10' N. 69/56'W.

G 42°05.5"N. 70°14! W.
Gl 42°04.25' N. 70°17.22!' W.
G2 42°02.84"' N. 70°16.1!' W.
G3 42°03.35"N. 70°14.2! W.

From point “G3" along the coastline of Massachusetts, including the southwestern end of the
Cape Cod Canal, continuing along the coastlines of Massachusetts, New Hampshire, Maine, and
the seaward EEZ boundary back to Point A.

Boundary Change Between Area 2 and The Outer Cape Management Area

In Addendum I, the Commission revised the boundary separating Area 2 and the Outer Cape
Area, which runs from the southeastern tip of Cape Cod to Nantucket Island, by shifting it west
by 5 minutes of longitude, from 70/ W. Long. to 70/ 05' W. Long.

Revised Coordinates for EEZ Nearshore Management Area 2

EEZ Nearshore Management Area 2 is defined by the area, including state and Federal waters

that are nearshore in Southern New England, bounded by straight lines connecting the following
points, in the order stated:

Point Latitude Longitude
H 41°40! N. 70°05! W.

I 41°15!I'N. 70°05! W.

J 41°21.5!'N. 69°16.5! W.
K 41°10! N. 69°06.5! W.
L 40°55!'N. 68°54!' W.
M 40°27.5!'N. 71°14!'W.
N 40°45.5' N. 71°341'W.
O 41°07!'N. 71°431'W.
P 41°06.5! N. 71°471'W.
Q 41°11.5"N. 71°47.25! W.
R 41°18.5!'N. 71°54.5!'W.

From point “R” along the maritime boundary between Connecticut and Rhode Island to the
coastal Connecticut/Rhode Island boundary and then back to point “H” along the Rhode Island
and Massachusetts coast, including the northeastern end of the Cape Cod Canal.

Revised Coordinates for EEZ Nearshore Outer Cape Lobster Management Area
EEZ Nearshore Outer Cape Lobster Management Area is defined by the area, including state and

Federal waters off Cape Cod, bounded by straight lines connecting the following points, in the
order stated:

Point Latitude Longitude
F 42°10!I'N. 69°56! W.
G 42°05.5!'N. 70°14! W.
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Gl 42°04.25! N. 70°17.22! W.

G2 42°02.84! N. 70°16.11 W.

G4 41°52!I'N. 70°07.49! W.

G5 41°54.46! N. 70°03.99! W.

From Point “G5" along the outer Cape Cod coast to Point “H”

H 41°40! N. 70°05! W.

H1 41/18'N. 70/05' W.

From Point “H1" along the eastern coast of Nantucket Island, MA to Point “I”
I 41°15!N. 70°00! W.

J 41°21.5!'N. 69°16! W.

From Point “J” back to Point “F”.
G. Clarification of Lobster Trap Tag Requirements

As part of this regulatory action, NOAA Fisheries includes a technical amendment to the
regulations clarifying that Federal lobster permit holders must attach federally approved lobster
trap tags to all lobster traps fished in any portion of any management area (whether in state or
Federal waters). This requirement is not new, but was not as clearly specified in the regulatory
text as it could have been. This amendment will clarify a tagging requirement that was
previously specified by reading several sections in combination, including regulations found
under 50 CFR 697.7 and 50 CFR 697.19. This technical amendment is intended to make the
regulations easier to understand.

H. Environmental Consequences of Selected Actions
Effects on Lobster of the Selected Actions
Area 3 Trap Limits Based on Historical Participation

The lack of a mandatory data reporting requirement for Federal lobster permit holders
complicated the analysis for this action. The data available is less than optimal, and will likely
remain that way until the qualification process has been completed and the universe of vessels
and their historic participation trap allocations has been finalized. Regardless, the current
process used the best available information and it is NOAA Fisheries’ best estimate that trap
reductions are likely under the selected actions and that an appropriate reduction in fishing effort
will be realized when these measures are implemented. As further discussed in this section, the
premise is that this approach would result in fewer traps being fished in areas 3, 4, and 5, as
compared to open access to all LCMAs by Federal lobster permit holders under an existing
status quo fixed trap limit of 1,800 traps per vessel in LCMA 3 and 800 traps per vessel in
LCMA 4 and LCMA 5. Based on available data, under this proposed action, the initial total
fishing effort by LCMA 3 vessels would be reduced and capped at approximately 105,821 traps,
decreasing to 96,419 traps after a four-year reduction period (see Table I11.2.).

Due to limited ‘area specific’ fishing information available from existing NOAA Fisheries data,
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and in an effort to fully analyze the environmental impacts of these proposed measures, NOAA
Fisheries utilized data and information from state and LCMT 3 sources. This analysis made use
of NOAA Fisheries data, including dealer landing records, and Vessel Trip Reports for those
Federal lobster permit holders that possessed other Federal fishery permits that required
mandatory reporting. This analysis also utilized information provided by LCMT 3 to the
Commission’s Lobster Technical Committee for evaluation of the LCMA 3 plan, that included
information on the number of vessels (and the number of traps fished per vessel) that LCMT 3
estimated would qualify under the proposed LCMA 3 plan for historic participation in LCMA 3.
In addition, this analysis utilized data on the number of vessels, and data on the number of traps
fished per vessel, for lobster fishermen residing in New Jersey.

The management of trap fishing effort on the basis of historical participation was proposed by
the associated LCMTs as a means to freeze, and in Area 3 to reduce, current levels of trap
fishing effort on American lobster, contributing to decreased lobster fishing mortality in partial
fulfillment of the ISFMP goal to end overfishing and rebuild American lobster stocks.

Although the specific number of fishermen who will ultimately qualify to fish in LCMA 3 can
not be precisely determined until the implementation of the proposed LCMA 3 qualification
procedures, the LCMT believe that under their plan only 64 of approximately 3,400 Federal
lobster permit holders would qualify to participate in the LCMA 3 fishery, and that qualifying
vessels fish the number of estimated traps shown in Table II1.2. If the number of qualifying
vessels exceeds 64, or if the proportion of vessels fishing at the higher trap categories (noted in
Table II1.2.) increases, then the magnitude in trap reductions would need to be recalculated and
regulated through subsequent addenda as part of the ongoing adaptive management component
built into Amendment 3. A review of the LCMA 3 plan by the Commission’s Lobster Technical
Committee concluded that the plan could result in a 20% reduction in the number of traps per
vessel and an approximate 35% reduction in the number of total traps fished, compared to 1991-
1993 estimated fishing effort in LCMA 3 (Table II1.2. and Figure I11.2.). The 1991-1993 time
frame is the last period for which lobster permit information on estimated total numbers of traps
fished by Federal permit holders is available to NOAA Fisheries. The extent to which total
trapping effort has increased since 1991-1993 would reduce the projected reduction in number of
traps being currently fished in Area 3 by some proportional, but variable factor. On the basis of
more recent information for 1997 voluntarily provided by the Area 3 LCMT, projected trapping
effort in year 4 would represent an approximate 5% overall reduction in the number of
traps/vessel fished in LCMA 3, in comparison to a 20% reduction with respect to 1991-1993
figures (Table II1.2. and Figure I11.2.). Approval of the plan by the Commission’s Lobster
Technical Committee was tempered by concerns regarding whether or not more than 64 vessels
have historically participated in the LCMA 3 fishery, thereby reducing the projected trap
reductions; and the degree to which trap reductions may lead to increased harvesting efficiencies,
thereby diminishing benefits to the resource. But there would remain a benefit in defining the
universe of effort, and again, if necessary (and the best available information suggests that it will
not be) NOAA Fisheries can recalibrate conservation measures through ongoing adaptive
management.
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Although the exact number of traps employed in the Area 3 fishery is unknown — the selected
action, if nothing else, would be a significant advance in remedying this problem — NOAA
Fisheries best estimate (NOAA Fisheries 1999) suggests that 297 vessels may be currently
involved in the offshore lobster fishery, fishing an average of 1,321 traps per vessel, resulting in
a total of 392,337 traps. Under current Federal regulations, Federal lobster permit holders may
elect to fish in any LCMA, but must abide by the most restrictive measures in effect for any
LCMA elected. For comparison purposes, approximately 22% (610) of year 2000 Federal
lobster permit holders elected LCMA 3 as at least one of the lobster fishing areas where they
intend to fish (Table II1.3.). Ofthe 610, only 29 chose Area 3 only. So, it is possible that some
fishers include Area 3 on their permit even though they do not fish there. Regardless, key to the
LCMT is that prior to this proposed action, they all could fish in Area 3 and a great many do so.
In any event, if each permit holder that chose to fish in LCMA 3 in 2000 does fish there with the
maximum number of traps allowed per vessel, then the current pre-proposed action fishing effort
level would be 517,000 traps in LCMA 3. Thus, the total number of traps fished under the
proposed action (96,419 traps at the end of the 4 year trap reduction schedule) could be 81%
fewer traps than the maximum possible current effort (517,000) and 25% fewer traps than
NOAA Fisheries’ best estimate of the current effort (392,337).

Table II1.2. Trap Limits by Year under Addendum I Proposed LCMA 3 Plan - Historical

Participation
Cumulative Reduction

Trap Boats Percentage in Percentage in

Category in 1997 Trap Category Trap Category Yearl Year2 Year34  Yeard
850 1 2% 2% 850 850 850 850
900 1 2% 3% 900 900 900 900
1000 5 8% 11% 1000 1000 1000 1000
1200 3 5% 16% 1200 1200 1200 1200
1400 1 2% 17% 1290 1251 1213 1200
1500 13 20% 38% 1379 1337 1297 1276
1600 3 5% 42% 1467 1423 1380 1352
1800 7 11% 53% 1628 1573 1523 1492
1900 6 9% 63% 1705 1644 1589 1554
2000 8 13% 75% 1782 1715 1654 1616
2300 1 2% 77% 2003 1915 1836 1789
2400 3 5% 81% 2076 1981 1896 1845
2500 4 6% 88% 2147 2044 1952 1897
2700 3 5% 92% 2288 2169 2063 2000
2800 2 3% 95% 2357 2230 2117 2050
2900 1 2% 97% 2425 2291 2171 2100
3000 1 2% 98% 2493 2351 2225 2150
3250 1 2% 100% 2656 2493 2351 2267
Totals 64 105821 101982 98493 96419
# / boat 1653 1593 1539 1507
1992 # / boat 1885 88% 85% 82% 80%
1992 # of 148900 1% 68% 66% 65%
traps

43



Table I11.3. Lobster Conservation Management Fishing Areas (LCMAs) Elected by
Federal Lobster Permit Holders for the 2000/2001 Fishing Year as of June 22, 2000*

LCMA Number of Elections
Area 1 1,538

Area 2 447

Area 3 610

Area 2/3 Overlap 400

Area 4 179

Area 5 108

Area 6 45

Outer Cape Cod 146

*2,759 individual permits issued. Permit holders can elect to fish in more than one LCMA.

Figure I11.2. Analysis of LCMA 3 Trap Reduction Plan
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The above analysis, however, does not incorporate the consideration of additional reductions in
the fixed trap limit, which are hypothetical and which may or may not occur, under existing
Federal regulations. These current regulations, under 50 CFR 697, provide for implementation
annually, of additional and/or different management measures for Federal waters if it is
determined such measures are necessary, €.g., to achieve or be compatible with ISFMP objectives
or to meet overfishing and stock rebuilding requirements. These management measures may
include, but are not limited to, continued reductions of fishing effort or numbers of traps,
increases in minimum size or decreases in maximum size, increases in the escape vent size,
closed areas, closed seasons, landing limits, trip limits, and other potential area-specific
measures. Quite simply, the proposed action neither prohibits nor requires such adaptive
management measures.

Debates concerning trap limits have been acknowledged elsewhere (e.g., NOAA Fisheries 1999).
In this regard, NOAA Fisheries acknowledges that the conservation benefits of trap limits and
trap reductions, while obvious in a general sense, are difficult to specifically quantify with
scientific precision due to such factors as gear efficiency and saturation, and changes in fishing
practices. Nevertheless, based on information available at this time, NOAA Fisheries believes on
balance that the proposed action provides for a structured, equitable approach to define, quantify
and limit effort, as well as decrease lobster fishing mortality in the offshore EEZ. NOAA
Fisheries believes that the selected action will result in decreased lobster mortality levels, which,
when combined with other management measures present and anticipated, will significantly
augment the overall effectiveness of the management regime in achieving ISFMP objectives to
end overfishing and rebuild stocks of American lobster.

Areas 4 and S Trap Limits Based on Historical Participation

The impacts of implementing historical participation in LCMA 4 and LCMA 5 are also difficult
to quantify. Geographical constraints are believed to limit the majority of Federal permit holders
fishing in LCMA 4 to ports in the neighboring states of New York and New Jersey, and those
fishing in LCMA 5 to ports in New Jersey south to North Carolina. This information is presented
in Table IIL.4.

Table I11.4. Number of Vessels by Primary Port State (New York and South) Holding
Federal Lobster Permits (Fishing Year 2000/2001)

State NY NJ DE MD VA NC TOTAL
Trap Gear 80 122 13 13 8 6 242
Non-Trap Gear 74 69 0 3 43 32 221

On the basis of this information, NOAA Fisheries estimates that approximately 202 and 162
Federal permit holders could be expected to participate in the LCMA 4 and 5 lobster trap fishery,
respectively. These numbers represent an outer limit or maximum value. As expected, the actual
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figures are less -- 179 and 108 for LCMA 4 and LCMA 5, respectively to which lobster permit
holders have elected lobster fishing areas during the 2000/2001 fishing year (Table I11.3.). Under
current Federal regulations, Federal lobster permit holders may elect to fish in any LCMA and
can change that designation every year when they renew their permit. These figures can fluctuate
annually as additional permit holders decide to renew their current year lobster permits. The
difference is believed to be due, in part, to a decision by some permit holders to fish entirely in
the offshore EEZ waters of Area 3, where they can fish 1,800 vs. 800 lobster traps.

Using both sets of data, in the extreme case scenario, assuming that lobster permit holders fished
up to the allowable maximum of 800 traps and restricted their fishing operations to these LCMAs
under existing Federal regulations, the respective total number of traps fished could range from
143,200 traps to 161,600 traps in LCMA 4 (179-202 permit holders) and from 86,400 traps to
129,600 traps in LCMA 5 (108-162 permit holders).

Subsequent to adoption of Addendum I to Amendment 3 of the ISFMP, the states of New York
and New Jersey canvassed state lobster permit holders in efforts to develop trap allocations in
LCMA 4 and LCMA 5 on the basis of historical participation. New Jersey has provided the
results of its survey to NOAA Fisheries indicating that 96 of 191 individuals who possess both a
New Jersey resident lobster (pot) license and Federal lobster permit responded. The number of
traps fished in Area 4 ranged from 0 to 2,500 traps, with an average fishing effort of 1,123 traps
per vessel for respondents to the New Jersey survey that specifically provided data for traps
fished in Area 4. Similarly, the number of traps fished in Area 5 ranged from 0 to 1,400 traps,
with an average fishing effort of 639 traps per vessel for respondents to the New Jersey survey
that specifically provided data for traps fished in Area 5. On the basis of information from the
New Jersey survey, the implementation of an effort control program restricting numbers of traps
fished to levels based on historical participation for LCMA 4 and LCMA 5 combined of 75,325
traps (56,170 traps reported as historically fished in LCMA 4, and 19,155 traps reported as
historically fished in LCMA 5), assuming that all of the 96 respondents meet the proposed
qualification criteria outlined in Section II1.2.B.5. of this FSEIS, results in about the same number
of traps currently allowed (76,800 traps) if each permit holder fished up to the maximum trap
limit (800 traps) under existing Federal regulations. Assuming also that those dual state and
Federal permit holders (approximately 50%) who did not respond to the New Jersey survey do
not actively fish lobster traps, the selected action, which would exclude those individuals from
the lobster trap fishery, will furthermore prevent a potential escalation of future trap fishing effort
and associated lobster fishing mortality in these management areas.

The Commission Lobster Technical Committee, in its review of the respective historical
participation proposals, concluded that implementation of the historical participation plans, by
themselves, would not achieve the lobster management goals of the ISFMP. Rather, achievement
of ISFMP objectives to end overfishing and rebuild stocks of American lobster is contingent upon
the additional implementation of LCMT plan elements including potential regulations such as,
but not limited to, an increase in the lobster minimum size (LCMA 3, 4 and 5), and the
implementation of a maximum size limit in LCMA 4 and LCMA 5. The Commission has moved
forward to address other ISFMP objectives with the development of Addendum II and Addendum
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III to Amendment 3 of the ISFMP. Therefore, implementation of historical participation is not a
stand-alone management action, but will build upon the groundwork begun with Amendment 3,
and is continuing with Addenda II and III. See II.1.C. for additional information on Addenda II
and III.

The Lobster Technical Committee furthermore cautioned that LCMA proposals were evaluated as
autonomous areas, without considering the diminishing effects of combining inconsistent and/or
incompatible measures that have been proposed by the LCMTs for adjacent areas, particularly
within a given stock assessment area. These effects may reduce the projected egg production
values of the lobster stock when the effectiveness of these measures to rebuild American lobster
stocks is reassessed by the Lobster Technical Committee. In addition, any disparity in
regulations among areas will likely create problems for enforcement, and may antagonize
harvesters in different areas, and complicate the ability to scientifically assess impacts of the
associated management measures. NOAA Fisheries believes, however, that the issues raised by
the caution are inherent qualities, even if limitations, of the area management regime created by
the Commission in Amendment 3. On balance, the benefits of area management were envisioned
to outweigh the problems created by it. Certainly NOAA Fisheries is cognizant of the theoretical
deficiencies created by area interplay, which is, again, a reason supportive of the present action.
That is, the proposed action will allow managers to quantify effort -- heretofore a great variable --
in Areas 3,4 and 5. As such, with more known quantities and less variability, managers will be
able to better understand and analyze the efficacy and impacts of a measure in one area as it
relates to another area.

Modification of LCMA 1 Trap Limits for New Hampshire Lobster License Holders with
Federal Lobster Permits

New Hampshire implemented its two-tier commercial lobster license system on the basis that it,
potentially, would result in 18,000 fewer traps in the water in comparison to a uniform 800 trap
limit for fishermen licensed to harvest lobster by the State of New Hampshire. The Lobster
Technical Committee, in reviewing the state’s associated proposal for conservation equivalency,
concluded that, in the absence of information on the actual numbers of traps actively fished by
New Hampshire lobstermen, it was not possible to quantify whether the proposal would meet the
conservation equivalency of a fixed 800 trap limit. The Lobster Technical Committee’s analysis,
however, noted that New Hampshire’s two-tier licensing system incorporated a moratorium on
new entrants into the “full license” category and established a ceiling for expansion of fishing
effort by limited license holders at a level of 600 traps, which is more conservative than the 800
trap limit required by the ISFMP.

Current Federal regulations for LCMA 1 limit the fishing operations of Federal lobster permit
holders to a maximum of 800 traps, unless otherwise regulated by more restrictive state
regulations. New Hampshire information suggests that 48 individuals hold both a Federal lobster
permit and a state lobster license and fish traps in both state and Federal waters. The selected
action will allow 22 of these fishermen to use 400 additional traps over the Federal limit, as long
as no more than 800 traps are fished in Federal waters. This, if taken alone, would result in a
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potential increase of 8,800 traps being fished in LCMA 1. , However, the remaining 26 permit
holders are limited to a maximum of 600 traps under state regulations (New Hampshire Fish and
Game Department, personal communications), which potentially results in 5,200 fewer traps than
would otherwise be allowed under a cap limit of 800 traps. Thus, the result of the selected action,
if only based on activities of individuals holding both a Federal permit and state license, would be
a net increase of 3,600 traps being fished in LCMA 1 by New Hampshire lobstermen. However,
this increase is more than counter-balanced by data provided by the State of New Hampshire,
which indicate that additional state permitted fishers who lack a Federal lobster fishing permit
would be restricted to 600 instead of 800 traps otherwise allowed under the ISFMP. Therefore,
implementation of the state’s proposal for conservation equivalency, when incorporating fishing
operations of all lobstermen fishing in state and Federal waters, would result in approximately
18,000 fewer traps in LCMA 1 (as reviewed by the Lobster Technical Committee) compared to
what would otherwise be potentially fished under the current fixed limit of 800 traps.

NOAA Fisheries agrees with the findings of the Lobster Technical Committee that, without the
ability to know specific numbers of traps employed by New Hampshire lobstermen within the
established trap limits, it is difficult to translate the state’s two-tier licensing system into specific
conservation equivalent figures for easy comparison to a fixed 800 trap limit. Furthermore, it is
similarly difficult to quantify the biological benefits that a reduction of 18,000 traps, if
accomplished, would afford toward ISFMP objectives to end overfishing and rebuild stocks of
American lobster. NOAA Fisheries has previously acknowledged, in the Final Environmental
Impact Statement (FEIS) published in 1999 (64 FR 29026), that conservation benefits of trap
reductions are difficult to quantify, due to such factors as gear efficiency and saturation, and
changes in fishing practices. However, capping and potential reduction of fishing effort is an
important step in reducing lobster fishing mortality at some threshold level, which when
combined with other management measures, should increase the effectiveness of those measures
in achieving ISFMP objectives. More to the point, improving on what would be the status quo,
while preferable and in fact likely to some unknown degree here, is not the criterion. The
objective in conservation equivalency is to be, at least, equivalent. The Commission’s Lobster
Management Board voted and approved it as such. NOAA Fisheries best available science
concurs.

Effects on the Environment of the Selected Actions

The limitation of lobster trap fishing to historical participants in LCMA 3 and the subsequent
reduction in number of traps fished over a four-year period is anticipated to result in a reduction
of approximately 5% in the number of traps currently being fished per vessel in the absence of
management measures based on historical participation. As explained in Section III.2.H., on the
basis of more recent information for 1997 voluntarily provided by the Area 3 LCMT, projected
trapping effort in year 4 of the trap reduction program would represent an approximate 5%
overall reduction in the number of traps/vessel currently being fished in LCMA 3, in comparison
to a projected 20% reduction compared to 1991-1993 data on traps fished per vessel as further
described in Table II1.2. and Figure I1I.2. Similarly, for LCMA 4 and LCMA 5, the selected
action, on the basis of information from the New Jersey survey made available to NOAA
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Fisheries, is anticipated to result in a reduction in the number of lobster traps fished in these
management areas ranging from 2% if the 96 respondents fish their reported historic trap levels of
75,325 traps (compared to the current maximum trap limit of 800 traps) up to a 51% reduction if
all 191 Federal participants in the New Jersey survey fished the maximum of 800 traps as
currently allowed. The potential for an expansion of fishing effort from inshore to the offshore
EEZ, and within nearshore EEZ waters between New York and North Carolina would be reduced
-- in fact, NOAA Fisheries expects effort to contract within these waters -- thereby reducing
habitat effects of lobster traps, reducing conflicts with mobile gear, and reducing the prevalence
of “ghost gear” which is often the result of user conflicts and/or storms.

These benefits, however, could be offset to some unknown degree by a displacement of fishing
effort by lobster fishermen unqualified to fish in LCMAs 3, 4, and 5 to other areas. Although
potential displacement is unknown, being in large part dependant on the displaced fisher’s state of
mind, it is not expected to be significant. Geographical considerations — ports at the southern end
of Areas 4 and in Area 5 — significantly limit a vessel’s ability to transfer effort into other Lobster
Conservation Management Areas. States adjacent to Areas 4 and 5 will similarly limit access
based upon their version of the Commission’s Addendum 1 historical participation plan. NOAA
Fisheries believes that additional displacement into adjacent Federal Areas 1, 2 and the Outer
Cape Management Area will be minimal because, apart from geographical limitation, potentially
displaced fishers, having been given ample notice, are expected to have already diversified prior
to the time the proposed action takes effect. In other words, those that would displace effort into
these areas already fish there or that they are already prepared to prosecute other fisheries.
Further, the lobster fishery is highly territorial and the ability to move from one completely
different area to another is constrained by not only logistical and economic considerations but by
local informal social prohibitions against fishing outside one’s territory. These types of informal
prohibitions have been described by Acheson (1988). Finally, as anticipated by the adaptive
management regime in Amendment 3, these other areas are expected to consider future effort
reduction measures beyond that at the current status quo (e.g. the Commission in Addendum II1
has proposed effort reduction based upon a variation of historical participation in the Outer Cape
Management Area).

The selected action to modify trap limits for New Hampshire license holders who also possess a
Federal lobster permit is part of a conservation equivalency approach approved by the
Commission to further limit lobster trap fishing effort in LCMA 1. Based upon data provided by
the State of New Hampshire and reviewed by the Lobster Technical Committee, implementation
of the state’s proposal is anticipated to achieve an 18,000 trap reduction compared to what
otherwise would be achieved by a fixed 800 trap limit. This reduction has the potential to,
similarly, reduce habitat effects of lobster traps and reduce the prevalence of ghost gear.

The selected measures to correct the boundaries of some lobster management areas is not
expected to substantially affect the environment. This is primarily an administrative measure to
correct prior omissions and/or to clarify area boundaries. The greatest benefit of this measure is
that it may help to facilitate compliance, and to aid in law enforcement activities as necessary.

49



Effects on ESA Listed Marine Mammals and Sea Turtles of the Selected Actions

The selected measures analyzed in this action are intended to restrict lobster trap fishing effort in
the EEZ by limiting the harvest of lobsters in the offshore EEZ (LCMA 3) and nearshore EEZ
areas between New York and North Carolina (LCMA 4 and LCMA 5) to historical participants.
Qualifying fishers in LCMA 3 will also be subject to trap reductions over the next four years that
are expected to further reduce effort in the offshore lobster fishery. As described in the
previously published FEIS (64 FR 29026), lobster trap limits are anticipated to have a beneficial
effect on cetaceans and sea turtles if they decrease the amount of lobster gear being fished. This
benefit could be particularly poignant in Area 3, within which resides the Atlantic Large Whale
Take Reduction Plan’s Seasonal Area Management East, much of Seasonal Area Management
West and the great majority of the Great South Channel Critical Habitat Area. Although there is
no way of specifically quantifying the anticipated benefit from reductions in gear, it is generally
assumed that there will be fewer protected species-gear interactions with fixed gear if there is less
gear in the water.

There is little information on where marine mammals and sea turtles become entangled in lobster
gear. Lobster trap gear in offshore waters of LCMA 3 may pose less of a risk to species, such as
right whales, that are more commonly found closer to shore. However, when they do occur,
offshore entanglements may pose a greater risk to protected species since they are less likely to
be observed and, when observed, are more difficult to disentangle due to the logistical difficulties
of reaching and relocating them.

One aspect of the selected measures which may offset any benefit to protected species from gear
reductions is the potential for effort displacement to other lobster management areas that do not
limit participation to historical fishers. The LCMA 3 plan anticipates that only 64 of the 3,400
lobster permit holders will qualify to participate in the LCMA 3 fishery. At the start of the 2000
fishing year, the period used in the DSEIS analysis of this action, 610 Federal lobster permit
holders had selected LCMA 3 as at least one of the lobster fishing areas where they intended to
fish. Fishers who do not qualify as a historical participant in LCMA 3 could: 1) voluntarily
relinquish their permit, 2) sell the permit with their vessel, 3) set their traps in one of the lobster
management areas that is not limited to historical participation, 4) fish in LCMA 3 with non-trap
gear, or 5) fish for other species. Regardless of the choice made, the overall number of traps is
expected to be reduced since trap limits in other areas are lower than LCMA 3. Further, as
discussed immediately above in Section II1.2.H., displacement is expected to be minimal.
Regardless, however, a displacement of effort from LCMA 3 to lobster management areas with
unlimited participation could lead to increases in protected species-gear interactions, habitat
impacts, and gear conflicts (leading to increases in ghost gear) in those areas. Given that the
areas not requiring historical participation are nearshore areas, increased effort in these areas may
result in a greater risk of gear interactions for endangered whales and turtles. (For additional
discussion of the risk of possible gear interactions and effects of gear interactions on endangered
right whales, humpback whales, fin whales, and leatherback turtles, and threatened loggerhead
turtles, see the Section 7 Biological Opinion for this action (Consultation Number
F/NER/2001/00651)).
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For whales, if displacement of effort were to occur, measures implemented under the Atlantic
Large Whale Take Reduction Plan (ALWTRP) could help to reduce interactions with endangered
whales. The ALWTRP is applicable in both state and Federal waters, and is aimed at reducing
the mortality and serious injury of certain marine mammals incidentally taken in commercial
fisheries to levels approaching zero. The ALWTRP primarily addresses the threat of commercial
fisheries to right whales, but humpback, fin and minke whales could also benefit. The ALWTRP
focuses on reducing large whale serious injury and mortality due to entanglement in lobster trap
and gillnet gear particularly of right whale entanglements, as well as reducing the risk of
entanglement in those gear types. Measures implemented under the ALWTRP include lobster
trap and gillnet gear modifications, Seasonal and Dynamic Area Management and continued gear
research and modifications. See section IV.3.C. for additional information on these issues.
Despite these measures, however, entanglements and mortality continue to occur.

For turtles, if a displacement of effort were to occur, an increase in lobster trap gear is likely and
sea turtles may be affected by this action. Leatherback sea turtle entanglements in lobster trap
gear are known to occur in New England and northern Mid-Atlantic state. Therefore, it is
reasonable to conclude that lobster trap gear poses an entanglement risk for leatherback sea
turtles, and that increasing the amount of gear set will increase the risk of entanglement. In
addition, there are no existing management measures to help minimize this risk. There are no
formal disentanglement programs for leatherback sea turtles entangled in lobster trap gear, and
gear modifications (e.g., weak links) intended to reduce serious injuries and mortality to large
whales (e.g., right, humpback, fin, and minke) from lobster trap gear are expected to be
ineffective for the much smaller leatherback sea turtle. However, recommendations for a formal
program for at-sea disentanglement of sea turtles are being considered by NOAA Fisheries
pursuant to conservation recommendations issued with several recent section 7 consultations.
There is an extensive network of Sea Turtle Stranding and Salvage Network (STSSN)
participants along the Atlantic and Gulf of Mexico coasts which not only collects data on dead
sea turtles, but also rescues and rehabilitates live stranded turtles. Entangled sea turtles found at
sea in recent years have been disentangled by STSSN members, the whale disentanglement team,
the USCQG, and fishermen. Data collected by the STSSN are used to monitor stranding levels and
identify areas where unusual or elevated mortality is occurring. All of the states that participate
in the STSSN are collecting tissue for and/or conducting genetic studies to better understand the
population dynamics of the small subpopulation of northern nesting loggerheads. These states
also tag live turtles when encountered (either via the stranding network through incidental takes
or in-water studies). Tagging studies help provide an understanding of sea turtle movements,
longevity, and reproductive patterns, all of which contribute to our ability to reach recovery goals
for the species. The NOAA Fisheries has also developed specific sea turtle handling and
resuscitation techniques for sea turtles that are incidentally caught during scientific research or
fishing activities. Persons participating in fishing activities or scientific research are required to
take these measures to help prevent mortality of turtles caught in fishing or scientific research
gear. Currently the measures are principally developed for hard-shelled turtles and have less
applicability for leatherback sea turtles which lack a hard shell. However, activities to benefit sea
turtles within the action area do not specifically address the activities that cause take (e.g., the
stranding network rehabilitates injured sea turtles but does not reduce the chance that further
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interactions will occur). See section IV.3.C. for additional information on these issues.

In response to the jeopardy conclusion, NOAA Fisheries Protected Resources Division developed
a Reasonable and Prudent Alternative (RPA) to minimize the overlap of right whales and lobster
gear, and to expand gear modifications to Mid-Atlantic waters. These measures include:
Seasonal and Dynamic Area Management, and continued gear research and modifications. See
Section IV.3.C. for additional information on these issues. Together, these measures are designed
to avoid the potential for gear interactions and to minimize adverse effects if interactions with
gear occur. In addition, the RPA included measures to help monitor the its effectiveness. These
include that if a right whale is killed or seriously injured in lobster trap gear, gear that is
identifiable as being approved for use in the lobster fishery, or gear that cannot be identified as
being associated with a specific fishery, this will be considered evidence that the measures
outlined in the RPA are not demonstrably effective at reducing right whale injuries or death.
Also, if the estimated number of right whale entanglements in any gear or scarring in 2002 and
subsequent years increases or remains the same as the lowest annual level of the three preceding
years (2002 would be compared with the lowest level that occurred in 1999, 2000, and 2001), this
would also constitute evidence that the measures outlined in the RPA are not demonstrably
effective at reducing right whale injuries or deaths. The number of new observed right whale
entanglements for 1999, 2000, and 2001 were six, five, and three, respectively. Scarification
analysis is completed on an annual basis after the end of the calendar year. Thus, scarification
analysis for 2002 will be completed after the end of the 2002 calendar year.

As discussed in this FSEIS, the impacts of implementing historical participation in LCMA 4 and
LCMA 5 are difficult to assess since it is not known how many fishers will qualify, or the number
of traps each participant will be qualified to use. Again, one of the anticipated benefits of the
proposed action is that it will define the universe of effort within the participating areas, which
would thereby ameliorate this problem in future actions. In the absence of more detailed
information, NOAA Fisheries used the best available information and estimated how many
fishers might qualify as historical participants for LCMAs 4 and/or 5. An estimate of qualified
participants was obtained by using available permit data and making certain assumptions related
to the trap history of the vessel. By this method, NOAA Fisheries estimated that the total number
of qualifiers for historical participation in LCMAs 4 and 5 ranged from 47 to 60 vessels (Table
V.3.). Under the current lobster program, NOAA Fisheries estimates that 202 and 162 lobster
permit holders could be expected to participate in LCMAs 4 and 5, respectively (Table 111.4.).
Therefore, it does appear that limiting LCMAs 4 and 5 to historical participants will result in a
reduction of lobster trap fishing effort in these areas. A reduction in gear could be of benefit to
marine mammals and sea turtles. Benefits could be offset by displacement of effort into areas
that do not require historical participation, particularly areas with greater use by protected
species. NOAA Fisheries, however, anticipates that geographical limitations will minimize
displacement. To the extent that some unquantifiable amount of displacement occurs, NOAA
Fisheries believes that the proposed action, on balance, will improve the present environment for
marine mammals. In general, the issues discussed above for LCMA 3 apply to impacts on marine
mammals and sea turtles. (For additional discussion of the risk of possible gear interactions and
effects of gear interactions on endangered right whales, humpback whales, fin whales, and
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leatherback turtles, and threatened loggerhead turtles, see the Section 7 Biological Opinion for
this action (Consultation Number F/NER/2001/00651)).

NOAA Fisheries is also proposing to modify the lobster regulations to allow Federal lobster
permit holders who also possess a New Hampshire full commercial lobster license to fish 400
additional lobster traps in New Hampshire’s state waters. This change is proposed based on the
Commission’s approval of New Hampshire’s two-tier lobster license system for state waters.
New Hampshire developed the two-tiered system on the basis that it, potentially, would result in
18,000 fewer lobster traps in New Hampshire state waters as compared to a uniform allocation of
800 traps per lobster fisher. The Lobster Technical Committee concluded that, in the absence of
information on the number of lobster traps actually being fished in New Hampshire, that it was
not possible to specify the extent to which the two-tier approach would actually result in fewer
traps fished. The Lobster Technical Committee’s analysis noted, however, that New Hampshire’s
system included a moratorium on new entrants in the full license category and established more
conservative trap limits for limited license holders. New Hampshire state lobster fishers who
qualify for a full license may fish up to 1,200 lobster traps in state waters, and those in the limited
category may fish a maximum of 600 lobster traps in state waters (200 less than the currently
allowed 800 trap allocation). In addition, New Hampshire’s two-tiered lobster license system
also affected dual licensed lobster fishers who possess a federal lobster permit and a “limited”
New Hampshire lobster license. Since these fishers also have to comply with the stricter of the
lobster licensing requirements, these fishers can fish only 600 traps in accordance with New
Hampshire’s licensing requirements versus the 800 traps allowed by federal regulations.

None of the ESA listed cetacean species nor sea turtles species are known to regularly occur in
New Hampshire state waters (see the Status of the Species Section of the Section 7 Biological
Opinion for this action - Consultation Number F/NER/2001/00651). Given their preference for
deeper waters, this action is not expected to affect sei whales or sperm whales. Although right
whales, humpback whales and fin whales occur in New England waters their presence is believed
to be infrequent given that foraging areas for each of these species occur outside of New
Hampshire waters. Similarly, strandings of loggerhead sea turtles north of Massachusetts are
infrequent, suggesting that loggerhead sea turtles do not routinely occur in inshore waters north
of Massachusetts. However, loggerhead sea turtles strandings have occurred as far north as
Maine and loggerhead sea turtles use southern New England inshore waters for foraging in the
summer months and, while unlikely, there is a chance of gear interactions. Leatherback sea
turtles are the most likely to occur in New Hampshire state waters, and, in addition, leatherback
turtle entanglements in lobster trap gear have been recorded in waters from Connecticut through
Maine. Therefore, it is reasonable to conclude that lobster trap gear set in New Hampshire state
waters poses an entanglement risk for leatherback sea turtles, and that increasing the amount of
gear set by Federal lobster permit holders in state waters will increase the risk of entanglement of
leatherback sea turtles in lobster trap gear. While NOAA Fisheries believes that the two-tier
license system may reduce the number of traps in New Hampshire state waters compared to the
number of traps that could have been fished under the old licensing system, this Federal action
could hypothetically increase the number of traps fished b